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FOREWORD 


Enemies of the State is the fourth volume in’the series, Nota- 
ble American TriaZs, which was inaugurated in February 1952 
with the publication of PrisoJiers at the Bar and Guilty or 
Not Guilty? The third volume. They Escaped the Hangman, 
was publislied in February 1953. 

Like its predecessors, Enemies of the State is a nontechnical 
but factually accurate account of four significant American 
trials. Although the cases reviewed in this volume are of 
crimes widely variant in ciicumstances and motivaiions and 
set against widely diverse backgrounds and environments, 
they are similar in that they all mirror extf aordinarv and sig- 
nifuant situations whi^h have arisen in the administration of 
criminal justice in the United States. Furthermore, these 
cases arc parallel in that the criminal acts and intentions be- 
ing tried in each case were directly harmful to the United 
States. In legal theory every criminal is an enemy of the state 
in the sense that he has violated the ordained rules of soc iety 
and for that violation should be punished by death or segre- 
gation from the ge. 'lal cronnnunity. but in the cases selected 
for this volume the criminally designed intent of the alleged 
criminals was directed agai'.st the state as a political entity. 

In the Surratt case the dcrendants were* charged with a con- 
sjiiracy to murder the heads of the government. In the Fall 
(Teapot Dome) case the major defendant was charged witti 
bribery and conspiracy to rob the government of its property. 
In the Capone ca.se the defendant, altliough suspec ted of a 
variety of other crimes and ./dely known as "Public Enemy 
Number One," was charged with having defrauded the gov- 
ernment out of revenue. In the Rosenberg case the defend- 
ants were charged with a conspiracry to tveaken the security of 
the government by stealing and selling vital military secrets to 
a foreign government in time of war. 
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FOREWORD 


Because in each of these cases the intended victim was either 
the head of the state or the state itself, the trials had not only 
sensational publicity but also had, and still have, unique and 
historical importance. 

My gratitude is due the clerks of courts and other public 
officials, the publishers of Washington, New York and Chica- 
go newspapers, and the librarians and their assistants in pub- 
lic and private libraries in Washington, D. C., New York, 
Chicago and Montgomery, Alabama, for their courtesy and 
aid in making available to me the official court transcripts 
and other sources of information concerning the four trials. 
My thanks are also given to Miss Elizabeth Bragdon, of The 
Bobbs-Merrill Comjjany, Inc., New York; to Honorable J. 
Earl Major, Chief Judge, United States Court of Appeals 
(Seventh Circuit); to Mr. Bernard K. Shapiro of Washing- 
ton, D. C.; to Mr. 'Ehomas D. Nash and Mr. Ralph Miller, 
Jr., both of Chicago, for their assistance in supplying essential 
information. I wish to thank also Mrs. Marian A. Hodgkinson 
for literary research, copying and proofreading the manu- 
script. To my wife I owe gratitude for her valuable sugges- 
tions, encouragement and inexhaustible patience. 


Francis X. Busch. 
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The Mary Eugenia Surratt Case 


Even now, ninety years after it happened, the assassination 
of Abraham Lincoln may he called America'^ most deplored 
and deplorable crime. The riation’s criminal records may be 
searched in vain for a murder mere serious in its effects or 
more sensational in its circumstances. In a season of rejoicing 
and thanksgiving for the victorious close of the war which had 
threatened the continued existence of the Union the President 
of the United Stales H'as struck down. The scene was a public 
theater in the capital city where a shocked audience witnessed 
the crime uncomprehendingly. The victim loas a man of coitr- 
age, patience and xoisdom loho had contributed much to the 
preservation of the Union and u’ho, had he lived, might have 
done much to reconcile the North and the South. 

The hunt for the murderer of Abraham Lincoln luas hardly 
less sensational and less tragic than the crime itself. The as^^as- 
sitiyjohn Wilkes Booth, was stalked through Virginia’s luoods 
for twelve days and final! trapped ami shot to death. Hun- 
dreds of other persons were arrested— they xvere suspected of 
complicity xvith Booth in a plot to murder not only the Presi- 
dent, but also the Vice-President, the Secretary of Stute and 
the Lieutenant General of the ylrmy. 

Eight of these suspects xeere formally charged xeith plottin-^ 
this mass murder and broug-ii to trial. These xvere sex en men 
and one woman— Mary Eugenia Surratt. Less than thirty days 
after the murder their trial before a military commission 
began. 

At the time of their trial the excitement over the end of the 
Civil War and the assassination of the President was still at 
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14 ENEMIES OF THE STATE 

fever heat. Almost daily secessionists and Confederate sym- 
pathizers were mobbed in the streets of Washington and other 
cities. In such an hysterical atmosphere it was surely the 
moral obligation of the authorities in charge to calm the pas- 
sions of the enrUgcd public clamoring for summary vengeance 
and to afford those charged with the crime a fair and impar- 
tial trial in which their constitutional rights would be re- 
spected. 

But the man invested with authority by laxv—the erstwhile 
Vice-President who had succeeded to the Presidency— did 
nothing. Authority was usurped and exercised by another. 
Edward Af. Stanton, the ambitious and ruthless Secretary of 
War, disregarding the protest of its illegality, nj)pointed a 
military commission which insured a summary trial loith no 
jury and with no appeal. Stanton’s personal appointees col- 
lected the evidence. Some of it they manufactured. Stanton’s 
prosecutors presented the case. Stanton himself did his utmost 
to control the verdict. Although he was unable to induce the 
nine-man military tribunal to visit the extreme penalty on all 
eight defendants he did succeed by devious means in bring- 
ing about the death sentence of Airs. Surratt. 

In the trial of Airs. Surratt the accepted forms were ob- 
served. She leas allowed counsel and permitted to offer testi- 
mony, other than that of herself, in her own defense. The 
trial, however, was wholly lacking in the spirit and substance 
which cherished American tradition regards as the essence of 
a truly fair and impartial trial. 

W ASHINGTON, OH April i.'j, 18G5, was like a city which 
had suddenly been leleased Irorn prolonged siege. 
For four yeai.s— ever sim e that meniorahle day when 
Fort Sumter had been fired on and the hurriedly recruited 
armies of the North and South had lined up for battle on 
either bank of the Potomac— the 100,000 inhabitants of the 
capital city had lived in alternate states of terror and cele- 
bration. 
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Consternation and near panic had gripped the populace 
when the disoi ’•anized and retreating Federals poured into 
the ci*^y with n ws of the humiliating defeat at near-by Ma- 
nassas. rhere was a short-lived relief when, after a second de- 
bacle at Manassas, the northern sweep of J..ee’s adva‘ ' ing 
legions was checked at Antietam. The dismay which followed 
the smashing C^onfederate victories at Fredericksburg and 
Chancellorsville was replaced by reassurance and hope of ul- 
timate victory when Meade held the enemy at Gettysburg and 
the long file'i in gray moved southward, but afterward came 
the Wilderness, S[)ottsylvania, the Bloody Angle and Cold 
Harbor. Renewed misgivings and mounting apprehension 
gripped the f ity as news of the seemingly endless csistance of 
the Confederates filtered through and as the casualty lists of 
Union dead and wounded grew ever longcc. 

And then, on April 9, 1865, came news of Lee’s surrender 
at Appomattox. Tfte peiit-up emotions of four years broke 
forth in a .saturnalia of unrestrained revelry and license such 
as the city had never before seen. Bells clanged. Siege 
guns— now that ammunition need no longer be conserved— 
boomed intermittently. Flags were everyw'here. From early 
morning bands of musicians marched through the streets; at 
night they were joined by crowds of paraders carrying ban- 
ners and sputtering flares. Hotel lobbies and saloons were 
jammed. Drunks— men and women— staggered forth to col- 
lapse in the streets. All s.iouts and songs were tuned to a 
single theme— “the war is over!” 

The enemies who M^ore the gray uniforms were not the on^y 
ones with whom Washington had had to contend during the 
war years. Near-by Maryland and Virginia, just across th'; 
Potomac, abounded w’ith t \ Man secessionists. Many of these 
were CAmfederate spies and dispatch runners. 

The outbreak of hostilities had multiplied the activities of 
all Washington’s public ofTiccs. To earn the high wages of- 
fered or to avo'd the draft for military service, thou.sands of 
outsiders had flocked to the city and taken civilian wartime 
employment. This extraordinary influx of people had soon 
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filled existing hotels and boardinghouses to capacity. New 
facilities were rapidly improvised. Abandoned fectories and 
warehouses were converted into so-called family hotels. In 
practically every block in the residential areas old houses, with 
their attics and back rooms renovated, blossomed forth with 
new window signs— rooms to let . . . room and board , , . 

TRANSIENTS ACCOMMODATED. 

One of these recently established boardinghouses was soon 
to claim the attention of all Washington. It was an eight- 
room, two-story brick and frame structure at 541 H Street, 
Northwest.^ It was operated by a pious, middle-aged widow 
named Mary Eugenia Surratt. Mrs. Surratt (born Mary Eu- 
genia Jenkins in 1820) traced an American and Protestant an- 
cestry back to the mid-seventeenth century. Her forebears— 
English emigrants— had settled in Prince George’s, Charles 
and St. Mary’s counties in Maryland. They were farmers and, 
for the most part, slaveholders. 

The child Mary attended a Catholic seminary in Alexan- 
dria, Virginia, until she was fifteen. While at this school she 
became a convert to the Catholic faith— a devotion which con- 
tinued throughout her life. When she was sixteen she married 
John Harrison Surratt, a man twelve years her senior. Sur- 
ratt was well born and had inherited substantial property- 
some of it was improved real estate in the District of Co- 
lumbia. 

In 1840 Surratt made a small cash payment and assumed a 
considerable mortgage for a tract of 1,200 acres of productive 
land from the Calvert Estate. The farm lay just across the 
Potomac in Prince George’s County, Maryland. Thither Sur- 
ratt moved with his wife and son Isaac to establish himself 
as a planter. It was here that the two younger Surratt chil- 
dren— John, Jr. and Anna— were born. 

For a time the elder Surratt attended to his crops and pros- 
pered. With his profits he bought adjoining and near-by land. 
Where his properties abutted a crossroads he opened a general 


1 Now 604 H Street, Northwest. 
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Store and barroom. Soon a blacksmith set up a forge, and 
Surratt acquired a neighboring gristmill. The little com- 
munity came to be known as Surratts or Surrattsville. When 
a post office w:,s established there in 185.1, Surratt became its 
first (jostmaster. 

The barroom proved Surratt’s undoing. He began t' gam- 
ble and drink heavily and to neglect the plantation. Such 
crops as he produced were scant and brought low prices. 
When cash was needed, Surratt realized it by selling, a little 
at a time, his choicest land. Part of the land was .sold— on a 
promise of future payment— to a neighbor, John Noihey. 

By 1857 Surratt had less than six hundred acres of his Mary- 
land tract left- only the poorest pans of it. 

Mrs. Surratt seems to have hoped that her elder son, Isaac, 
might help restore the family fortunes as^he grew into man- 
hood. In this, as in so much else, she was disappointed. Isaac 
was like his father. He rode fast horses, drank and gambled, 
and was almost continuously in trouble. In 1861, apparently 
with the approval of both parents, he left Surrattsville for 
Mataraoros, Mexico, to take a job as a pony-express rider. 
That was the last either of his parents ever .saw of him. 

Surratt, Sr., worn out by his debaucheries, died in the sum- 
mer of 1862. He left his affairs in deplorable shape. The Cal- 
vert heirs were jiicssing for the payment of their mortgage, 
and times were hard. Nothey and others who owed for land 
they had bought from Sur .itt were unable to pay. There was 
no slave labor to work the land. The bar— wuth more “dead- 
heads” than paying customer.^— was a losing venture. The 
tavern which Mrs. Surratt had set up a few years before to 
accommodate transients cost more fo operate than the uncer- 
tain revenue it produced. Young Johnny Surratt had proved 
a disappointment. After Ins father’s death he had been ap- 
pointed postmaster, but because of either his incompetence 
and neglect or the machinations of political enemies, he was 
removed in 1863. He was uninterested in the plantation, and 
seemed to have an aversion for any kind of useful work. 

At her wits’ end Mrs. Surratt decided to rent the planta- 
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lion, tavern and barroom and move to Washington to the 
debt-free house on H Street. There she would set up a board- 
inghouse. The rent from the Maryland properties could be 
applied to the Calvert debt, and the income from the board- 
inghouse would, enable her to provide a home for Johnny 
and Anna. She succeeded in leasing the })lantation and build- 
ings to John Lloyd, a retired Washington policeman. 

The Maryland properties were a continuing burden. No- 
they and others who owed her money could not or did not pay, 
Lloyd proved himself a thoroughly irresponsible tenant. He 
made no attempt to work the plantation and was in a drunken 
stupor most of the time. He paid no rent. And still the Cal- 
verts demanded payment. 

Fortunately the boardinghouse prospered in the over- 
crowded city. Soon Mrs. Surratt had three steady boarders. 
One was Louis Weichman, a young man employed in the 
Washington office of the Commissioner of Pri.sons, Another 
was John Holohan, who brought with him his wife and two 
children. Holohan worked as a clerk in an office of the War 
Department. There was also a young girl, Honora pitzpat- 
rick. These three paid their board promptly. And additional, 
if fluctuating, revenue came from transients, most of whom 
paid. In this manner Mrs. Surratt eked out a meager liveli- 
hood. 

The Surratts’ life at both Surrattsvillc and Washington 
brought them into association with many people. The tav- 
ern and barroom at Surratlsville were usually crowded with 
customers and hangers-on who had nothing more pressing 
to do than drink and argue. People were constantly com- 
ing and going in the boardinghouse. Argument was inevit- 
ably directed first to the approaching conflict between the 
North and South and, after war was declared, to the war and 
the officers— military and civilian, Union and Confederate— 
who were carrying it on. 

There was never any doubt about the sympathies of the 
Surratt family. John, Sr., like most of his cusiomers and a.s.so- 
ciates, was an outspoken and quarrelsome secessionist. Johnny, 
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while not so vocal as his father, was even as a child deeply 
sympathetic with the Rebel cause. In Washington he made 
acquaintances of other sympathizers and sometimes brought 
them to his >. ome. 

In January of 1865 young Surratt met the^ young and well- 
known romantic actor, John Wilkes Booth, then at th-.- height 
of his popularity. Surratt and the actor became close friends 
and the handsome and suave Booth was, in the months that 
followed, a frecjuent and welcome visitor in the Surratt home. 

Booth pioclaimed freely and loudly his conviction that the 
South, despite its j)rescnt deplorable lack of men and equip- 
ment, was bound to win. lie boasted that before the war he 
had belonged to the Richmond Giays, a volunteer military or- 
ganization, and had not enlisted in the regular Confederate 
Army only because he had promised his mother he would not 
do so. There were, he declared, otlicr w,'iys in wliich he had 
helped and could si ill help the South. 

Booth and Johnny were much together. Johnny told his 
mother of business he had with Booth— something to do with 
( otton and oil. Often this business took hiin out of town, and 
with the passing months his absences became more frequent. 
f)nly later did Mrs. Suiralt learn that Johnny had become a 
seciet agent for the Confederacy and was smuggling contra- 
band and dispati..es 10 and from Richincmd, Washington and 
points fartlicr north and in Canada. 

Tlicrc were some stia .ge callers at the Surratt lodging 
house. One dav in Februaiy 1865, an awkwaid. rough-looking 
stranger Avith a heavy Cierman accent pre.scnted himself and 
asked for room and board. He had come, he said, from Port 
Tobacco. Although he rvas not a “gentleman” by Mrs. Sur- 
ratt’s standard, .she took him in because she had a vacancy. 
When, the very next day. ate discovered a couple of empty 
liquor bottles in his room, she decided he was an undesirable 
lodger and told Johnny to order him to leave, johnny pro- 
tested but Mrs. Surratt held to her determination and the 
stranger moved on to other quarters. The man’s name was 
George T. Atzerodt, but Mrs. Surratt and all the members 
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of her household except John and Weichman knew him as 
“Port Tobacco.” 

In early March another applicant for accommodation— a 
giant of a man— appeared at the Surratt home. He gave his 
name as Wood and his profession as a Baptist minister. Mrs. 
Surratt did not think he looked or acted much like a preacher, 
but she took him in. He stayed only one night but returned 
on the tliirtcenth of the month and for three nights shared 
a room with Weichman. 

On the fifteenth Johnny returned from one of his out-of- 
town trips. From the way he greeted Wood it was evident the 
two knew each other. Wood, it turned out later, was also 
known as Lewis Payne. That name, too, was an alias. The 
man’s real name was I-.ewis Powell, and he was a deserter from 
the Confederate Army. 

Two other transients availed themselves of the hospitality 
of the boardinghouse during March and April of 1865. One 
of these, a Gus Howell, was already known to Mrs. Surratt. 
He had served with the Confederate forces in the early years 
of the war. The other was introduced— probably by John 
Surratt— as Mrs. Slater. It Tvas later discovered that both How- 
ell and Mrs. Slater were secret agents of the C.onfederacy. 

While managing all the boardinghouse affairs, Mrs. Sur- 
ratt had also to look after her properties and debts in Mary- 
land. On Tuesday, April 11, she went to Surratts\ ille to see 
John Nothey about his debt. Weichman drove her there. On 
the way they met and spoke briefly to John I.loyd and his 
sister-in-law, Emma Offutt, who were driving toward Wash- 
ington. 

Nothey was at Surrattsvillc and Mrs. Surratt discussed with 
him the payment of his debt. He was, he said, prepared to 
pay it in full as soon as Mrs. Surratt could arrange with the 
Calverts to give him clear title. Apparently satisfied by this 
promise, Mrs. Surratt returned to Washington. 

On April 14, which was Good Friday, Mrs. Surratt attended 
early church services. When she returned she was handed a 
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threatening— they had heard that Nothey was prepared to 
pay his debf to her and insisted she settle with them at 
once. Immed itely she got ready for a second trip to Surratts- 
ville. Weichman was home and offered to drive her, so she 
gave him money and sent him to hire a horse and bup'^'y. In 
the early afternoon he drove up in front of the house, ready 
to start on the thirteen-mile journey. 

Just as they were about to leave. Booth appeared. He told 
Mrs. Surratt he had something for John Lloyd and asked her 
to give it to him and tell him that someone would call for it 
later. Mrs. Surratt promised she would, and Booth handed 
her a small package wrapped in br(>wn paper. 

The tri|.' proved disappointing, for Mrs. Sonait did not 
see Nothey. She did stop in the Surrattsville tavern long 
enough to write him a sharp note threatening immediate suit 
and foreclosure unless he paid liis debt at once. While at the 
tavern she saw and talked to her brother, Zad Jenkins, and to 
Mrs. Otfutt. John Lloyd drove up just as they were about to 
leave, and she also spoke with him 

Mrs. Surratt left the brown package entrusted to her by 
Booth at Surrattsville. With whom she left it and what she 
said about it were to become momentous questions in the days 
which lay ahead. 

It was dark night when Mrs. Surratt and Weichman re- 
turned to the Washington boardinghouse. Exhausted by the 
day’s exertions Mrs. Surratt retired early. 

,\t two o’clock in the morning she ivas startled out of a deep 
sleep by the sounds of heavy voices and an incessant pounding 
on her front door. A frightened Weichman rushed to the 
front of the house. 

“What is it? What do ' i.u want?” he tremblingly inquired. 

The reply came sharply. Police. Open up in the name of 
the lawM” 

Weichman unlocked the door, and four men. two of them 
in police uniforms, pushed their way into the room. 

“Where’s ]ohn Surratt?” one of them demanded. 

“He’s not here,” said Weichman. “He’s away.” 
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“His mother here?” pursued the officer. Mrs. Surratt 
stepped forward. “We want to see your son, John,” said the 
policeman. “Where is he?” 

“He hasn’t been here for two weeks.” answered Mrs. Sur- 
ratt. “I had a lelter from him today; I think he’s in ("anada.” 

“When did you see Wilkes Booth last?” The oflicer’s tone 
was sharp and threatening. 

“Booth?” said Mrs. Surratt, “Why, I saw him this afternoon. 
He asked me to take something out to Surrattsville for liim. 
Why arc you asking me all these tjucstions? What’s the trou- 
ble? What does it all mean?” 

“Just this, ma’am,” said the polireman in a slightly milder 
tone: “Your friend Booth has just killed President Lincoln 
and they think your son has murdered Secretary Seward!” 

Then there were more questions— mostly concerning John 
Surratt. It was near daybreak when the officers finally left. 
Weichman and Holohan were ordered to report at police 
headquarters later in the morning. 

Washington and the nation got the first news of Lincoln’s 
assa.ssination through the official bulletins issued by F.dwin 
M. Stanton, Secretary of War. The first, released at 2:15 a..m. 
on April 15, contained this terse information: 


I^.st evening, about 10:30 p.M.,at Ford’s Theatre, the Presi- 
dent, while sitting in his private box with Mrs. Lincoln. Miss 
Harris and Major Rathbone, was shot by an a.ssassin, who sud- 
denly entered the box and approached behind the President. 
The assassin then leaped upon the stage, brandishing a large 
dagger or knife, and made his e.scajie in the rear of the theatre. 
The pistol ball entered the back of the President’s head and 
penetrated nearly through the head. The wound is mortal. 
The President has been insensible ever since it was inflicted 
and is now dying. 

About the same hour an as.sassin (whether the same or an- 
other) entered Mr. Seward’s home and, under pretense of hav- 
ing a prescription, was shown to the Secretary’s sick chamber. 
The Secretary was in bed, a nurse and Major Seward with 
him. The assassin immediately rushed to the bed, inflicted 
two or three stabs on the throat and two in the face. It is 
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hoped the wc-inds may not be mortal; my apprehension is 
that they wih rove fatal. The noise alarmed Mr. Frederick 
Seward, who ’ as in an adjoining room and hastened to the 
door of his father’s room, where he met the assassin, rvho in- 
flicted upon him one or more dangerous wounds. The recov- 
ery of Frederick Seward is doubtful. 


A second bulletin, released two hours later, read: 

The President still breathe.s, but is quite insensible, as he 
has been ever since he was shot. He evidently did not see the 
person who shot him, but was looking on the stage as he was 
approached behind. 

Mr. Sewanl lias rallied and it is hoped he may live. Fred- 
erick Sew.trcl’s condition is very critical. The attendant who 
was present was stabbed through the lungs, and is not ex- 
pected to live. 'Fhe wounds of l^fajoi SetC’ard are not serious. 
Investigation strongly indicates J. Wilkes Booth as the assas- 
sin of the President, Wliethei it was the same or a different 
person that attempted to murder Mi. Seward remains in 
doubt. , . . Fveiy exertion has been made to prevent the 
escape of the murderer. 

The third and final bulletin, issued at 8:oo a.m., an 
nounced: “Abraham Lincoln died this morning at 22 min- 
utes after seven o clot k.’’ 

The last bulletin was coupled with an oflirial press release 
by Stanton that the mu Jer of the President and the at- 
tempted murder of Secretary Sewaid had >'een part of a con- 
spiracy headed by high-ranking officials of the Confederate 
Government. Fhe original plan was to assassinale all of the 
members of the Federal cabinet rrd General Grant, and thus 
to plunge the nation into ^ state of anarchy. The release added 
that the authorities had t.ie matter well in baud: Booth’s 
capture was imminent and apiirehension and punishment of 
all concerned in the diabolical plot would be swift and cer- 
tain. 

In Washington the mobs which but a short twelve hours 
before were rioting through the streets rvere suddenly still. 
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The city put on mourning. Men and women, with heads 
bowed, passed and repassed the building across the street from 
Ford’s Theatre where the President’s body lay. Flags were 
lowered to half-mast: somber black had replaced the red, 
white and blue streamers on the buildings. Bells rang, but 
slowly, and in deep tones. And as it was in Washington, so 
it was throughout the land. The nation— South as well as 
North— mourned the passing of tht simple man whose creed 
had been: “With malice toward none; with charity for 
all ’’ 

In the Surratt household there was fear as well as sadness. 
Weichman and Holohan had left early Saturday morning for 
police headquarters. At midnight they had not returned. 
Mrs. Surratt, Anna and Mrs. ITolohan passed a sleepless night. 

At last it was morning, and Easter Sunday. Still ^Veichman 
and Holohan had not returned. The women attended early 
Mass and returned home to wait out a long day. Anna and 
the colored servants brought in the gossip of the streets: Booth 
had not been caught: the secret .service- Stanton’s .secret serv- 
ice, headed by his personal appointee and friend. Colonel 
Lafayette Baker— had taken the case away from the Washing- 
ton police department; rioting and the beating of Southern 
sympathizers were widespread; dozens of arrests had been 
made; jefferson Davis himself had masterminded the assas- 
sination plot. 

At ten o’clock Mrs. SuiTatt went to her room (a back one 
on the ground floor) to prepare for bed. Suddenly she was 
startled by a hea\ y pounding on the door. She hastened to 
the front of the house and cried, “Who is it?’’ 

“Major Smith, United States Army. Open the door.” 

Mrs. Surratt unlocked it and ushered the oflicer into the 
parlor. His manner was courteous. In answer to his questions, 
Mrs. Surratt said she was Mary Surratt, and the mother of 
John H. Surratt. 

“Mrs. SuiTatt,” said tlie officer, “I have come to arrest you 
and all of your household and take you to (General Augur’s 
headquarters in the War Department for questioning.” 
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“Questioning about what?” said Mrs. Surratt. 

“Madam,” replied Major Smith, “you are to be questioned 
concerning the assistance given Booth in the murder of the 
President, Ah aham I.incoln.” 

“Assistance to Booth?” said Mrs. Surratt incredulously. 
“Booth has had no assistance from anyone in this hous- 

Further conversation was interrupted by the ciies of Anna 
Surratt, who had followed her mother and heard the major’s 
announcement. The girl had given way to a fit of hyjLcrical 
weeping, and it was some time before her mother could quiet 
her. 

Major Smith permitted the three women— Mrs. Holohan 
was also to be taken to headquarters— to go to their rooms and 
assemble a few of their clothes and personal belongings. WTien 
they returned, the parlor was filled with,,police and soldiers. 
Flanked by guards on cither side Mrs. Surratt, Anna .ind Mrs. 
Holohan were man lit d toward the hallway door. They had 
hardly started when the doo*bcll clanged. The major, w’ith a 
grouj) of his men, rushed outside, but in a matter of seconds 
he was back. He was visibly excited. 

“Mrs. Sunatt, come here,” he .said .sharfily. 

She was hurried into the dimly lighted hahway. There be- 
tween two soldiers stood a tall, haggard, wild-looking man, his 
bearded face strcaRcd with mud, a dirty rag forming a cap 
around his head, his clothes torn and caked ■with mud. In his 
hand he held a broken pi kax. On the floor beside him lay 
a slime-covered shovel. 

“Do you know this man?” shouted Major Smith. 

“Before God,” answered Mrs. Surratt, “1 have never seen 
this man before.” 

Fatal statement! That n rn was her erstwhile transient, the 
pseudo Baptist preacher. Wood, alias Payne, alias Powell, and 
he was shortly to be identified as the as.sailant of Seward, the 
Secretary of State. 

The women were rushed to the offices of the War Depart- 
ment. Far into the night they were questioned, mostly about 
the whereabouts and recent activities of John Surratt. The 
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interrogators thought the haggard, ragged and mud-covered 
creature who had appeared at the Surratt front door that night 
was John Surratt. The man was finally brought before Anna. 
He no longer wore the ragged cap. The mud had been washed 
from his face and hands. 

“That’s your brother, isn’t it?” queried the inquisitor. 

“No, no,” the girl declared. And then, after looking at the 
man closely, she identified him as Wood, the professed Baptist 
preacher, who had stayed at their house. 

In the early hours of Monday the three women were re- 
moved to the old Capitol Prison. 

Capitol Prison had a history. It had ojiened in 1800 as a 
tavern, but in 1814, after the burning of Washington by the 
British, had been converted into a meeting place for the Con- 
gress. Two Presidents had been inaugurated there. When 
the new Capitol was completed, the makeshift one was rele- 
gated to less glamorous uses— for a while it was a private school 
and then was reconverted into a tavern. In 1861 the govern- 
ment took it over again, added an annex— the Carroll Prison— 
and used the whole as a wartime detention station. By the 
end of the war it had acquired a sinister reputation. The writ 
of habeas corpus had been suspended, and the military seized 
suspected disloyalists without warning and sometimes, per- 
haps, without reason. The victims disappeared behind the 
grim walls of the prison. In the popular mind the old Capitol 
Prison became another Bastille. The unlimited authority of 
the Secretary of War to order the arrest and detention of sus- 
pects without charges or trial had all the effectiveness of lettres 
de cachet. 

In this forbidding structure the inquisition was resumed. 
Mrs. Holohan was soon released. Anna was questioned but 
it became apparent even to her prejudiced examiners that the 
girl knew nothing of the present whereabouts of her brother 
or the activities or plans of Booth and his associates. But she 
was detained in Capitol Prison, even after her mother had 
been removed. 
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With Mrs. Surratt it was different. As soon as one ques- 
tioner exhausted himself another took charge. Questions, 
questions, questions— the same ones over and over again. 
When had sht last seen her son? Hadn’t he been in Washing- 
ton on April 14? Where was he hiding now? Hadn’t she 
known that he was a Confederate spy, carrying dispaU Ijcs be- 
tween the Rebel Government at Richmond and the friends 
of tlie Confederacy in Canada? Hadn’t she known of Booth’s 
plan to murder the President? Hadn’t she carried messages 
from Booth to John Lloyd to liave the “shooting iions” ready 
when he should call for them? Hadn’t she entertained At- 
zerodt and Payne at her house? Hadn’t she known that they 
were Booth’s coconspirators? Why hadn’t she told the officers 
on the night she was arrested that the man who came to her 
door was Payne? Didn’t she know the men— Herold, Mudd, 
Spangler, O’Laughlin and Arnold— who had been arrested or 
were being sought as paiiies to the conspiracy to murder the 
President, tlie Vice-President, the Secretary of State and Gen- 
eral (’.rant? Hadn’t she entertained Gus Howell and Mrs. 
Slater at her house? Hadn’t she known that they were Con- 
federate dispatch riders and blockade-runners? 

Mrs. Surratt stood up well under the exhausting ordeal. 
The examiners avribed her fortitude not to her honest), but 
to her “cleverness,’’ her “nerves of steel,” and her “consecra- 
tion to the Confederate cause,” 

Her story never varied. Her son John had brought Booth 
to her house. He had told her they iiad commoii interests 
in the cotton and oil business. If they were engaged in other 
activities she knew nothing of them. She had a letter from 
him on Friday the fourteenth, the day of the assassination. It 
was dated April 12 and hrd been mailed from Montreal. Sfie 
did not know and did not uelieve that her son was a Confed- 
erate spy. 

She denied slie had ever carried a message from Booth to 
Lloyd about “.^looting irons.” On April 14 at Booth’s request 
she had taken a small wrapped package to Surrattsvillc. She 
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had Other business there and did it to accommodate her son’s 
friend. Booth had told her to give it to Lloyd and to tell him 
to hold it until someone called for it. Because Lloyd was not 
there when she reached Surrattsville, she had given the pack- 
age to Mrs. Offutt and told her to give it to Lloyd. As she was 
about to leave Lloyd drove up and she told him there was 
a package for him in the house which someone would call for 
later. She never knew what the package contained. 

She admitted that Atzerodt and Payne had roomed at her 
house— the former for only one night. She had never known 
Payne under any name other than “Wood.” She had not rec- 
ognized him on the night of the sixteenth because the hallway 
was dark, her eyesight at night was very poor and the ragged, 
mud-covered, bearded man with the pickax bore no resem- 
blance to the well-groomed gentleman whom she had known 
as Wood, the Baptist minister. 

Herold, she admitted, she had seen once or twice, but she 
had never talked to him. Dr. Mudd, Spangler, O’Laughlin 
and Arnold she had never seen at all. It was true that Howell 
and Mrs. Slater had spent a night or two at her house— they 
were transients who had sought lodging there. She certainly 
had not known when they stayed with her that they were in 
the service of the Confederate Government. 

Most vehemently and persistently Mrs. Surratt denied all 
knowledge of a plot to kidnap or murder the President or to 
murder any other governmental officials. 

Her denials helped her little. Mrs. Surratt was held in the 
Capitol Prison until May i, when she was transferred to Ar- 
senal Prison at 4^ and T streets. Southeast. The removal did 
not improve her situation. Arsenal Prison, formerly known as 
the Federal Penitentiary, was a somber pile with a history 
more gloomy than that of Capitol Prison. It had been built 
as a penitentiary under the personal direction of President 
John Quincy Adams. Until the outbreak of the Civil War it 
had been used for its original purpose; then it was converted 
into an arsenal, thus earning its later name. When all the 
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Washington prisons had been filled to capacity with suspected 
disloyalists it was again made a penitentiary. 

Incarceration in Arsenal Prison must have been a harrow- 
ing experience To prevent prisoners from talking to one an- 
other and plotting escape, the separate cells had been con- 
structed so small that no more than one person could : <e put 
in one of them. Mrs. Surratt was placed in one ol these tiny, 
oppressive cells— it was approximately five feet square and less 
than six feet in height. A pile of straw served as a bed. There 
was no light except that which filtered through the barred 
door or was reflected from the lanterns of the guanls. As if 
these conditions were not severe enough, shackles were 
clamped on Mrs. Surratt's ankles to restrict her movements. 

From May i to May 8 the monotony of Mrs. Surratt’s im- 
prisonment was broken only by the visits ajid prolonged ques- 
tionings of Colonel Lafayette Baker of the L^nited States .se- 
cret service. After Booth’s death Secretary Stanton had put 
Baker in command of Arsenal Prison, and charged him with 
responsibility for the safe custody and further questioning of 
the .suspected consj>iraiors. 

Baker was an experienced inquisitor. His visits to Mrs. 
Surratt followed no s( hedule. He came at all hours of the ;lav 

J 

or night. With his questions and the distortion of her answers 
went insidious suggestions that this or that variation in her 
story might win her consideration with the all-powerful Sec- 
retary of War. But Mrs. S..natt had told her story, and even 
the tactics of as shrewd and unprincipled an exatniner as 
Baker failed to shake it. 

It was well into the night of May 8 when Mrs. Surratt 
learned of the specific charge agair.-,r her. She was roused from 
her sleep by the command if Colonel Hartranft, the military 
comnii.s.sion’s messenger extraordinary. Soldiers held their 
lanterns while the general read from a paper. 

It is doubtful that the woman gleaned much more from 
the confusing legal verbiage that w’as read than that she was 
charged with having been one of Booth’s accomplices in the 
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murder of Lincoln. When the reading was finished, she was 
told that her trial would commence at ten o’clock the follow- 
ing morning. 

Meanwhile governmental authorities had prepared to 
prosecute the susjiected conspirators. On the day after the 
assassination Secretary of War Stanton announced that the 
trial would be conducted by a military commission. Immedi- 
ately public controversy was evoked. Eager as the jieople were 
to convict the murderers of their President, there were many 
who questioned the legality of a trial by a military tribunal. 
The dispute was to continue throughout the trial and for 
years afterward. The proadministration newspapers argued 
the necessity for such a trial so that swift and certain punish- 
ment might be meted out to the guilty and so that “other se- 
cessionist traitors [would be| deterred from following their 
example.” The antiadministration press, following the chal- 
lenging voice of Horace Greeley in the New York Tribune, 
demanded a constitutional, civil trial. 

United States Attorney General Speed was asked for his 
opinion. It was rumored that Speed had informally expressed 
doubt about the legality of such a commission, but when he 
rendered a formal opinion, he uneipii vocally held that the 
seven men and one woman then under arrest were properly 
triable by a military commission to be ajjpointed by the Sec- 
retary of War. He gave two reasons: the crime had been com- 
mitted in a time of war against the Chief Executive and Com- 
mander in Chief of the military forces of the United States 
and in a military zone under martial law. I'he fact that 
throughout the war grand juries had returned indictments 
and the civil courts of the District of Columbia had tried both 
civil and criminal cases without interruj)tion w^as held to be 
of no consecjuence. 

On May 5 the Secretary of War announced the appointment 
of a nine-man military tribunal to try the accused. All were 
either close pensonal friends of Stanton or under obligation 
to him for their previous appointments. All were radicals 
and bitter opponents of the South. 
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Major General Hunter was named president of the com- 
mission. He was fifty-three years old, a graduate of West 
Point and a veteran of the Mexican War. During part of the 
War between die States he was in command of the Depart- 
ment of the West. 

The eight other members of the commission wexc also 
Union ofTieer.s— Major General Lewis (Lew) Wallace, Brevet 
Major General Augustus V. Kautz, Major General Albion P. 
Howe, Major (ieneral Robert S. Foster, Brigadier General 
James A. Ekin, Brigadier (ieneral Thomas M. Harris, Brevet 
Brigadier General Charles II. Tomkins and Brigadier Cien- 
eral David R. Clendenin. 

Stanton se'eeted Judge Advocate General Jo'^eph Holt, a 
sixty-one-year-old lawyer of nearly forty years’ experience, as 
chief prosecutor. Before the war Holt tad held numerous 
important public offices: Comtnis.sioner of Parents (1857), 
and Postmaster General ruid Secretary of Wai in the cabinet 
of President Buchanan. He was a devoted adherent of 
Stanton. 

Assisting the Judge Advocate General were Colonel John 
A. Bingham and Brigadier Genera) Henry L. Burnett. Colo- 
nel Bingham had practiced law for more than twenty-five 
years, had served as a United States district attorney and from 
1854 to 1863 had been a member of Congress. He was an 
able, experienced and forceful advocate. General Burnett 
was a much younger and lc>s experienced man than the Judge 
Advocate General. He had been admitted to the bar in 1859, 
but at the outbreak of hostilities had joined the Union forces 
as a captain of a volunteer company ol Ohio infantry. Shortly 
before the Surratt trial he had se; ved as a specially deputed 
judge advocate in the prc.efution of Lambdin P. Milligan 
before a military commission at Indianapolis, Indiana. His 
succe.ss in that assignment— Milligan was sentenced to hang— 
undoubtedly accounted for his .selection as one of the prose- 
cutors of Mrs. Surratt and her codefendants. Burnett was a 
man of exceptional ability and in his later life acquired great 
distinction as an advocate and counsellor. 
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To complete the roster Stanton appointed Major General 
J. F. Hartranft as Special Provost Marshall General. His duty 
was to execute the orders of the military commission. 

The reason that had been given for Mrs. Surratt’s removal 
to Arsenal Prison was that the hearing room of the military 
tribunal ^vhich was to try her and her alleged coconspirators 
would be a large room on the third floor of that building. 
Stairways and corridors connected the hearing room and the 
cells in which the defendants were confined. On May 9 the 
commission appointed by Stanton assembled in the hearing 
room. Shortly before ten o’clock two guards unlocked the 
door of Mrs. Surratt’s cell and led her through the corridors 
to the courtroom. Her progress was slow because of the short 
chain which hobbled her ankles.® 

The improvised courtroom into which the woman was 
ushered was in the northeast corner of the third floor of the 
building. It was about thirty feet wide and forty-five feet long, 
with a high ceiling supported in the center of the long way 
of the room by spaced iron columns. Three of the side walls 
were solid masonry. On the other side, which faced the street, 
were three large iron-barred windows. The floor had been 
covered with a makeshift matting. Tables and chairs had been 
arranged to give the place the appearance of a courtroom. A 
solid partition about thirty inches high built across the west 
end of the room about three feet out from the wall served 
as a prisoners’ dock. In front of the dock were tables and 
chairs for defense counsel. Farther to the east were accom- 
modations for the official shorthand reporters of the proceed- 
ings. On the north or window side of the building was a 
long table behind which sat the nine blue-uniformed judges. 


2 There is much confusion in contemporary and later accounts as to whether 
Mrs. Surratt was manacled when she was taken into the courtroom and, if so, 
for how long after the trial started. These are exhaustively reviewed by the 
eminent Lincoln scholar, Otto Eiscnschiml, in In the Shadow of Linroln*s 
Death (New York: Wilfred Funk, Inc., 1940). Mr. Eiscnschiml, with strong 
supporting authoiily, concludes that Mrs. Surratt was probably chained at the 
ankles during her impri.sonment and at the cotiimcncemcnr of her trial, but 
that as the proceedings progressed, and newspaper criticism of this unnecessary 
brutality increased, the manaclc*s were removed. 
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the judge advocate general and his two assistants. A witness 
chair faced the judges. 

It is doubtful :v'hether Mrs. Surratt, when she was led to 
her seat at the extreme south end of the prisoners’ dock, no- 
ticed these physical arrangements. Her attention must h:'ve 
been riveted on the strange array to her left in the prisoners’ 



The courtroom in whicli Mrs Surratt was tried. Mrs. Surratt is shown 
in the Iclt rear corner, the .,iilitary commission at the riglit, reporters in 
tlic center and defense attorneys in front of the railing behind which 
the defendants arc seated. 


dock. There sat seven men. Hoods of thick padded cloth 
completely covered their heads, except for slits opposite their 
mouths. Cords attached to the hoods and passed under the 
arms held the bi/arre objects in place.^ The hands and feet of 
each man were manacled. Th- defendants were joined to 
one another by a long iron bar attached to their ankles. Seven 
iron balls, each weighing seventy-five pounds, were fastened 
to the bar. As the men entered and left the courtroom one 

3 These had been placed and kept continuously on each man after his arrest; 
the reason, officially given out, was that it was a necessary precaution to pre- 
vent communication with anyone who might aid a rescue or escape. 
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of the two guards assigned to each defendant had to carry the 
iron ball so the man could walk. 

The special provost marshal declared the court in session, 
and the hoods were removed from the heads of the men. Mrs. 
Surratt then recognized Herold, Atzerodt and Payne. The oth- 
ers— Dr. Samuel Mudd, Michael O’Laughlin, Samuel Arnold 
and Edward Spangler— she had never seen before. 

Someone called her name, “Mary Eugenia Surratt,” and 
asked whether she desired the assistance of counsel. She an- 
swered, "Yes.” A similar question put to each of the other 
defendants elicited the same answer. Because none of them 
had lawyers, the commission declared an adjournment to the 
following day. 

May lo, 186^. The tribunal convened at 10:00 a . m . The 
charges and specifications were read. Each defendant was 
called by name and asked to plead. All pleaded not guilty. 

The general charge made against the defendants jointly 
was that they had maliciously, unlawfully, traitorously, and 
in armed rebellion against the United States of America, on 
or before the sixth day of March, and on divers other days 
between that day and the fifteenth of April, 1865, combined, 
confederated and conspired with John H. Surratt, John Wilkes 
Booth, Jefferson Davis, George N. Sanders, Beverly Tucker, 
Jacob Thompson, William C. Cleary, Clement C. Clay, 
George Harper, George Young.^ and others unknown, to kill 
and murder President Abraham Lincoln, Vice-President An- 
drew Johnson, Secretary of State William H. Seward and 
Lieutenant General of the United States Army, Ulysses S. 
Grant: and in pursuance of that conspiracy, on April 14, 
1865, in association with John H. Surratt and John Wilkes 
Booth, murdered President Lincoln, assaulted with intent 
to murder Secretary of State William H. Seward, and lay in 
wait with intent to kill and murder Vice-President Johnson 
and General Grant. This general indictment was followed by 

4 Sanders, Tucker, Thompson, Cleary, Clay, Harper and Young were oiliccrs 
or agents in the services of the Confederacy. 
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specifications as to the particular parts Herold, Payne, Atze- 
rodt, Spangler, Mudd, O’Laughlin, Arnold and Mrs. Surratt 
had played in the conspiracy. 

President Hunter, after reading the indictment, made a 
number of announcements. Two of them were quite ex'ra- 
ordinary. One barred the presence of press reporters— the 
judge advocate general might release such information to the 
public as in his opinion would not jeopardize the general 
security.® The other was that no person would be permitted 
to appear as counsel for any of the defendants unless or until 
he had taken the oath of allegiance to the Union which had 
been prescribed by Act of Congress in 1862. 

It was ordered that the witnesses be separated and excluded 
from the courtroom until called to testify. 

N(me of the defendants was at any time furnished with a 
list of the witnesses that would be called by the Government. 

May II, iS 6 ‘y. A few minutes before ten o’clock two young 
men were shown into Mrs. Surratt’s cell. They introduced 
themselves as lawyers who had come to volunteer their services 
in her defense. Although Mrs. Surratt had never seen either 
of them before, she said she wouid be glad to have them repre- 
sent her. They gave their names as Frederick A. Aiken and 
John W. Clampitt. 

Aiken was twenty-eight years old and a graduate of Har- 
vard Law School. He had eny :gcd in newspaper work before 
1861, and served as a voluntee. with the Union military forces 
until 1864. Just when he was admitted to the bar is not quite 
clear, but it is very likely that Mrs. Surratt was his first client. 

Clampitt was only twenty-five. TJe had been admitted to 
the bar in 1864, and it is altogetlier probable that he too made 
his first major appearance in courtroom in the lancoln 
conspiracy trial.® 

5 In the face of a storm of criticism this prohibition was lifted before the 
actual taking of testimony got under way. 

6 After the conspirar^ trial Aiken practiced law for something less than 
three years, when he resumed newspaper work. Clampitt went on to become 
a prominent and well-regarded lawyer. 
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When the court convened two other lawyers— Major Gen- 
eral Thomas Ewing and Mr. Frederick Stone— announced 
that they would represent Dr. Samuel Mudd. 

Thomas Ewing was a distinguished soldier, lawyer and citi- 
zen. He had served as a United States Senator, and had been 
a member of the Harrison and Tyler cabinets. Before the 
Civil War he had practiced law with conspicuous success in 
Cincinnati, Ohio, and Leavenworth, Ka^nsas. He was a mem- 
ber of the Leavenworth Constitutional Convention and the 
first Chief Justice of the Supreme Court of Kansas. He en- 
tered the war as a colonel of volunteers, and emerged in t86r, 
as a major general. He was capable, bold and resourceful. 
Some of his boldness in standing up to the military commis- 
sion has been attributed to the fact that he was a brother-in- 
law of Genera! William Tccumseh Sherman, next to Grant 
the most popular military figure in the North. 

Frederick Stone was twenty-five years of age, a resident of 
Maryland, and a lawyer of ability and experience. 

None of the other defendants had been able to secure coun- 
sel and they pleaded for more time. The commission re- 
cessed until the following day. 

May 12 , r86^. When the commission convened, Mr. Stone 
announced that “at the request of [Herold’s] mother and his 
estimable sisters” he would undertake the representation of 
that defendant as well as that of Dr. Mudd. 

General Ewing volunteered to represented Arnold as well 
as Dr. Mudd. Atzerodt, O’Laughlin, Spangler and Payne 
were still without counsel, but the Court ordered the prose- 
cutors to proceed with the trial. 

A number of witnesses'^ testified that Booth and John Sur- 
ratt had plotted with Sanders, Thompson, Clay, Tucker, 
Cleary and others named in the general charge of the indii t- 
ment. The latter, they said, were agents of the Confederacy 
in Canada and, in concert with Booth and John Surratt, had 
planned the burning of New York and other Northern cities, 

1 Several of these witnesses were afterward charged with, tried and convicted 
of having given perjured testimony. 
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the Spreading of yellow-fever germs, the poisoning of water 
reservoirs and the wholesale slaughter of Llnion-hclJ prison- 
ers of war. The ' ommission adjourned when the last of these 
witnesses had been heard. 

Mrs. Surratt had been returned to her c^ll and had bin 
down on her pallet of straw to rest. Shortly she was aroused 
by one of her guards and told that her lawyers, Aiken and 
C-lainpitt, wanted to see her. When they entered the cell they 
were accompanied by a distinguished-looking elderly gentle- 
man whom they introduced as Judge Reverdy Johnson. 

Reverdy Johnson was probably the ablest and best-known 
trial lawyer in the United States at that time. He had .served 
his native state of Maryland in numerous capacities, had been 
Attorney Cieneral of the United States from 1849 to 1850 and 
was presently Maryland’s rcprc.scniative in the United States 
Senate. 

At the moment this veteran attorney w'as concerned about 
the conspiracy case. He asked Mrs. Surratt to tell her story. 
To his searching and .sharply worded questions she gave 
prompt and straightforward answers which convinced him of 
her innocence. Before he left her he volunteered his services. 

May /?, r(S 6 ‘i. When the tribunal assembled, Mr. Clampitt 
j)rc.sented Judge Job” on is an a.ssociate coun.scl for Mrs. Sur- 
latt. There was an unexpected response. General Hunter, 
president of the commission, ^lad in hand and read a state- 
ment which had been prepare by his arsociate, General Har- 
ris. This statement questioned the propriety of admitting 
Judge Johnson as one of Mrs. Surratt’s attorneys, because 
Johnson, as a member of a recent ronstitutional convention 
in Maryland, had given his as.sociates an opinion in which he 
denied that persons taking an ’: designed as a test of loyalty 
to the United States Government were morally bound by 
that oath. 

Judge Johnson bitterly re.sented this premeditated insult. 
He met the situati.'U, however, with a restraint and calm dig- 
nity which gave emphasis to his devastating reply. He patient- 
ly and pointedly explained that the opinion he had given 
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concerned an oath prescribed by the Maryland Constitutional 
Convention, He had ruled that the provision was beyond the 
legal authority of the convention. Every intelligent lawyer, 
he said, who had considered the matter agreed with him. The 
provision which, prescribed the oath carried severe penalties 
for its violation, and for that reason he had given it as his 
opinion that a citizen who took, the unconstitutional oath in 
order to protect his rights under the Constitution was not 
committing an unmoral act. The suggestion that he had said 
that a valid oath of allegiance to the Union impKJsed no moral 
obligation on the citizen who took it was a plain distortion 
of the opinion he had given. 

Judge Johnson’s rhetoric was brilliant but it only served 
to strengthen the resentment of the members of the court. 
When Judge Johnson had finished the courtroom was cleared 
and the generals deliberated. After a few minutes proceed- 
ings were resumed. The president announced that the 
objection had been withdrawn. The commission had yielded 
—but not to the force of Johnson’s argument. The generals 
quite accurately apprehended that to bar Judge Johnson 
from the case would evoke v/idespread public protest. 

The debate between the commission and Judge Johnson 
was in the end disadvantageous to Mrs. Surratt. Judge John- 
son had antagonized the commission. He realized it and, 
rightly or wrongly, concluded that his continued presence in 
the trial and his cross-examination of the Government’s wit- 
nesses might injure rather than help Mrs. Surratt’s cause. His 
subsequent appearances before the commission were few, and 
they were usually brief. He did prepare an argument against 
the legal right of any military commi.ssion to sit in judgment 
on the defendants. It was a masterpiece, but was by no means 
the equivalent of the superb talent with which he might have 
labored for Mrs. Surratt throughout the trial had he felt free 
to shoulder the burden of her defense. 

By the time the argument over Judge Johnson’s appearance 
for Mrs. Surratt had been settled, the remaining defendants 
had secured counsel. General Ewing said that he had taken 
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on the representation of Spangler. William E. Doster an- 
nounced he hact been retained by Atzerodt’s family to repre- 
sent their kimiran. When no other lawyer appeared for 
Payne, Mr. Doster agreed to represent him. Walter S. Cox 
appeared for O’Laughlin. 

Mr. Doster, while but twenty-eight years of age, had had 
a remarkable preparation for ihe law. He had studied at Har- 
vard, Heidelberg and the Sorbonne. And although he had 
had but little trial experience, he displayed in the representa- 
tion of his clients before the commission the brilliance and 
promise which was fully realized in his later distinguished 
career at the bar. 

Mr. Cox, thirty-nine years old, was a graduate of George- 
town University and Harvard Law School. He was admitted 
to the bar in 1847, won high esteem as a trial lawyer. 

Each of the defend.mts, through counsel, petitioned the 
commission for a sejiarate trial. The judge advocates opposed 
the motion and it was promptly overruled. Separate pleas 
which assailed the legal authority of the military commission 
to try the defendants followed. These too, after scant con- 
sideration, were overruled. 

The hearing of testimony was now renewed; it continued 
for thirty days, intc. .upted only by Sundays and a two-day 
adjournment for a victory parade of the Grand Army of the 
Republic. 

The prosecution called altogether a hundred and fifty wit- 
nesses. The testimony of more than a third of these related 
to the charge that Jefferson Davis .and other leaders of the 
Confederacy had conspired with Booth and John Surratt to 
murder President Lincoln, Vice-Presideni Johnson, Secretary 
of State Seward and Lieuteni nt CJeneral Ulysses S. Grant.® 
While the testimony fell far short of these targets, its sensa- 
tional nature did serve to keep the popular prejudice against 

8 Davis, Thompson and Clay were arrested and in Federal custody soon after 
the War’s close, but no elfort was made at any lime to bring them to trial on 
the indictment in which they were jointly charged with the same crimes of 
which Mrs. Surratt and her seven codefendants stood accused. 
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the eight defendants at white heat. Much of this testimony 
was later conclusively proved to have been solicited perjury. 

The Testimony Concerninc; Booth 

Except so far as it implicated particular defendants, the 
great mass of evidence concerning Booth’s part in tlie assas- 
sination of the President was not cont.adicted. A number 
of witnesses repeated Bootli’s threats first to kidnap and later 
to kill the President. The kidnaping plot was not altogether 
a fantastic scheme. Des[)itc the many threats that had been 
made against Lincoln’s life and security, the steps taken for 
his protection were absurdly inadequate. The President him- 
self was somewhat to blame, for he disliked surveillance and 
avoided it wherever he could. It was his habit to make- 
many times unaccompanied by guards or secret-.service men— 
unannounced and unexpected calls on both civil and military 
ofTicers. It was Booth’s idea that on one of tliese occasions a 
small group of determined men could waylay the President, 
overcome what meager protection he might have and carry 
him south of the Potomac. Booth’s plan was to deliver the 
President to the leaders of the Confederacy; they, in turn, 
would surrender him to the North only after all Ck)nlederate 
prisoners had been released and returned. In October of 1 8G4 
the War Department had ordered all exchanges of prisoners 
of war to be suspended. Ninety-eight thousand (Confederate 
soldiers were confined in Northern prisons. With these men 
back in Lee’s army, B<K)th thought, the tide of battle could be 
changed and the war continued. 

I'he evidence did not indicate clearly just when Booth 
abandoned the kidnaping plan and decided on the assassina- 
tion of Lincoln and other Union leaders. 

Many witnes.ses took the stand to fill in the details of the 
President’s murder. Major Henry R. Rathbone. who with 
his fiancee had accompanied President and Mrs. Lincoln to 
the theater and had shared the Presidential box, gave a graph- 
ic description of the shooting. He told how he himself had 



THE MARY EUGENIA SURRATT CASE 4I 

grappled with and had been stabbed in the arm by the assassin 
and how Booth had leaped from the box to the stage. 

Nine witnessc‘j who had been in the audience corroborated 
Major Rathbone and added some details. As Booth jumped 
the spur on one of his boots caught in the fold,of an Ameri- .m 
flag draping the box. The actor fell heavily on the stage— be 
had, as it was later discoveied, broken his ankle. A bewildered 
audience saw him stagger to his feet and limp across the stage 
with a bloody dagger in his hand; it heard him shout. “Sic 
semper tyrannis!” 

On the stage the actors and stagehands were as persons 
struck dumb. As Booth ran liinpingly lo the rear entrance, no 
one was capable of stopping him. In the alley his horse was 
saddled and waiting. He mounted, put spurs to the animal 
and headed south at breakneck speed. 

More than twenty wi nesses then told of the chase, which 
ended tw^elve days later when Booth w'as shot to death in Gar- 
rett’s tobacco barn near Port Royal, Virginia. 

A score or more witnesses were called to establish an asso- 
ciation among Booth, Payne, Atzerodt and ilerold and to 
show that this alTdiation continued up to the night of the 
assassination. This testimony was not disputed but Spangler’s 
and Dr. Mudd’s parti ipauon in the murder plot was vigor 
ously challenged. These two, if guilty at all, were guilty as 
accessories after the fact. 

It was conceded tliat O’Laiigidin and . vrnt 'Id had been asso- 
ciated with Booth m his earlier ])lot to abduct the President, 
but it was stiemiously contended that neither of them had 
had any association with Booth after tiiat scheme had been 
abandoned. 

The Government’s contentio. hat Mrs. Surratt conspired 
with Booth was based largely on the fact that during the two 
months preceding the assassination Booth, Payne and Atzer- 
odt had lived in or visited at her house and had held secret 
con\ ersations wdth I.er and her son, John. It was also assumed 
that she had had guilty associations with the other defendants 
and with other known enemies of the Union. 
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To understand the force, or lack of it, of the evidence 
against her, it is necessary to review briefly the cases made 
by the Government against the other defendants with whom 
she shared the prisoner’s dock. 

The Case Against Edward Spangler 

Edward Spangler was a scene-shifter and handy man about 
the theater. At the time of his trial he was about forty-five 
years of age. He drank heavily, but was generally regarded 
as a harmless, good-natured, friendly individual who accom- 
modated and helped everyone around the theater. He was 
especially fond of Booth and delighted to serve him. 

The Government had already proved, before it presented 
its evidence directed particularly against Spangler, that some- 
one had tampered with the Presidential box. Immediately af- 
ter the murder, it was disco\ered that the assassin, or someone 
working with him, had fixed the box so that Booth could sec 
the seating disposition of the occupants and so that he would 
not be interrupted until his criminal purpose had been ac- 
complished. 

The theater management was expecting the President’s 
party and had removed the partition between Boxes 7 and 8 
to accommodate the extra guests. The door to Box 7 was sup- 
posed to be locked. It was found that the keepers— the part 
of the locks in the door jambs— had been loosened so that the 
doors to both boxes could be pushed ofieii even if the bolts 
were turned in the locks. Furthermore, a hole, a cjuarter of an 
inch in diameter, had been bored at eye level through the 
door of Box 7. The hole was freshly made, apparently with a 
gimlet and enlarged with a penknife. 

A narrow corridor with a door at its entrance led from the 
dress circle to the boxes. Someone had gouged a hole about 
three inches long and an inch deep in the plastered wall inside 
the door. There was also a cut in the door molding opposite 
the cut in the wall so that a bar could be wedged against the 
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door and it could not be opened into the corridor. Imme- 
diately after the assassination Major Rathbone found such a 
bar, a piece of wood two inches thick, two inches wide and 
three and a half feet long. 

The specific charge against Spangler was th^ he had helped 
Booth obtain entrance to the President’s box, had barred the 
door to prevent aid from reaching the President and later had 
aided and abetted Booth in his escape. It was the Govern- 
ment’s contention in the trial that Spangler, while helping 
a carjjentcr remove the partition betw'een Boxes 7 and 8, 
liad bored the hole in the door of Box 7, broken the locks on 
the doors and cut the notches in the plastered wall and cor- 
ridor door. Tlic proof completely failed to link Spaiigler to 
these sinister circumstances. 

The Governmem’s efforts to prove Spangler s associations 
with Booth and his conduct on the night of the assassination 
were, however, more suctcssfnl. Twelve or more witnesses 
testified against Sjjangler. The most damaging of these was 
another of the stagehands, Jacob Ritterspaugh. Ritterspaugh 
said that he saw Booth running toward the rear door. He 
tried to stop him but Booth struck at him with iiis knife and 
got by him. lie followed Booth across the stage to the alley 
and shouted for those 'hea 1 of him to stop Booth. As Ritters- 
paugh passed Spangler struck him in the mouth with the back 
of his hand and said, “For God’- sake, shut up! Don’t say which 
way he went.” Ritterspaugh • testimony was considerably 
weakened by Geneial Ewing’s slashing cross-exaniin.ation. 

Three witnesses asserted that between nine and ten o’clock 
on the night of the murder they saw Booth ride up 10 the 
rear stage door and heard him call out Spangler’s name three 
times, 

Joseph Burroughs, a half-witted boy nicknamed “Peanuts,” 
who worked around the theater, testified that between nine 
and ten o’clock he heard one of the stagehands shouting to 
Spangler that Booth wanted him. Shortly after that Spangler 
came out and asked the witness to hold Booth’s horse, which 
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lie did until Booth ran out of the theater after the shooting, 
took it from him and dashed away. 

John F. Sleichman. property man at Ford’s Theatre, de- 
clared that he saw Booth ride up to the rear stage door about 
nine o’clock, and heard him say to Spangler, who was at the 
door, “Ned, you will help me all you can, won’t you?’’ Sleich- 
man said Spangler answered, “Yes.’’ 

Charles Rosch, one of the provost nicTshal’s detectives, told 
that he had gone to Spangler’s boardinghouse shortly after 
the assassination and had searched his room. In a carpet bag 
he found an eighty-one foot length of rope. 

To combat this testimony Cieneral Ewing called a number 
of witnesses in Spangler’s behalf. Five witnesses testified that 
the rope which Rosch had produced was similar to a number 
of ropes used in the theater for moving scenery and props. 
It was also explained that this was the kind of rope crab fish- 
ermen used and that Spangler was an ardent crab fisherman. 

H. Clay Ford, one of the jjroprietors of the theater, de- 
scribed the special preparations of the Presidential box and 
swore that all that Spangler had had to do with them was to 
help the carpenter remove the partition between the boxes. 

Ritterspaugh, whose evidence had been most damaging to 
Spangler, was impeached by two witnesses. 4'hey testified that 
Ritterspaugh told them that Spangler slapped him in the 
face after he (Ritterspaugh) had shouted that the man run- 
ning across the stage was Booth, and that what Spangler had 
said was, “Shut up! What do you know about it?” 

Thomas J. Raybold, usher at the theater, testified that on 
March 7, before the murder, Henry E. Merrick, an employee 
of the National Hotel, and a j)arty arrived with tickets for 
Box 8. When he ushered them to it, he found the door to the 
box locked. Because he was unable to find the key, he put 
his shoulder to the door and broke it open. Merrick corro- 
borated Raybold’s testimony. 

Joseph T. K. Plant, a cabinetmaker and dealer in furniture, 
said that after the assassination he examined the keepers to 
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the locks on Boxes 7 and 8, and both locks appeared to have 
been forced. He added that he found the same contlition in 
the door to Box 1 which was immediately below Box 8. His 
statements were corroborated by one of the theater employees 
who had noticed sometime before the murder that the lock '^n 
Box 8 had been “wrenched oft.” 

G. W. Bunker, a clerk at the National Hotel, revealed that 
he opened Booth’s trunk the day after the assassination and 
found an iron gimlet in it. 

Other witnesses testified that Booth frequently attended 
performances at Ford’s Theatre and on several occasions had 
occupied Box 7. 

The Case Against David Herold 

Herold was a stupid oaf about twenty-three years of age. 
He was completely under Booth’s domination. This lackey 
was valuable to Booth because he had intimate knowledge of 
the wild and largely roadless country which lay south of the 
Potomac. 

Booth’s plan for Herold was that he should join him, At- 
zerodt and Payne after their respective missions were accom- 
plished, and guide th m .0 the sanctuary they expected to 
find in Confederate territory. The plan misfired. At/.erodt 
and Payne were not at their a;, ointed places, and Herold fol- 
lowed Booth on horseback ac-o.ss Nav% Budge to catch up 
with him on the other side of the river. He stayed with him, 
doing what Booth told him to do, until their flight ended at 
Garrett’s barn. When Herold sarv ihe barn was surrounded 
by soldiers and was about to be set on hie, he cried out that he 
wanted 10 surrender and gave 1. . iself up. 

Herold’s defense consisted of four witnes.ses. Three were 
physicians, who had known him since childhood. All of them 
testified that he was “light and trifling,” w'as “more like a boy 
than a man,” and . ould be “easily persuaded.” One of the 
doctors said he possessed the mentality of a child of seven. 
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The Case Against Lewis Payne 

When Booth met Payne in Baltimore, probably in January 
1865, the Conf<?derate deserter was penniless, ragged and hall- 
starved. For a few dollars and some decent clothes he readily 
fell in with Booth’s plans. Booth’s role for Payne was that he 
should murder Secretary of State Seward. The deed was to 
be accomplished simultaneously w’ith the assassination of 
Lincoln. 

Secretary Seward was confined to his bed by injuries lately 
received by a fall from his horse. His jaw had been broken 
and the fractured ends had been fixed in place by an iron 
brace fastened to his head and .shoulders. 

Payne, by a ruse that he had .some medicine from Seward’s 
doctor which he had been commissioned to deliver to the 
Secretary personally, obtained entrance to the Seward house. 
The sick man’s room was on (he second floor. Payne got as 
far as the landing at the top of the stairway before he was met 
by the Secretary’s son, Frederick, and told he could go no 
farther. Payne struck Frederick down with the butt of his 
pistol and rushed on. A nurse barred his way to the Secretary’s 
room, but Payne forced him back by striking him in the head 
with a knife. ’Fhcn Payne pressed on to the Secretary’s bed 
and .stabbed him three times. Major Sew'artl, another of the 
Secretary’s .sons, and the nur.se grappled with Payne and 
pulled him away from his intended victim. Payne fought 
back viciously: his djigger struck Major Seward and severely 
wounded him. As Payne da.shcd for the stairway, another 
attendant tried to stop him. Payne knocked him out of his 
way with his knife, and rushed down the stairs and out of the 
house shouting, “I am mad, I am mad.” Outside he mounted 
his waiting horse and rode away. 

For two days Payne must have wandered aimlessly about 
Washington. On Sunday night, disguised as a laborer, he ap- 
peared at Mrs. Surratt’s door just as .she and the members of 
her household were being arrested by the Federal officers. 
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Payne was arrested and taken to the War Department for 
questioning. 

Secretary Seward had a stab wound in his right cheek and 
two in his neck, but they were not serious. The brace on his 
broken jaw had saved him from death. Frecjerick SewarH s 
skull had been fractured. Major August Seward had several 
deep gashes on his head and hands. The nurse had a knife 
wound in his forehead. The attendant who had been the last 
to get in Payne’s way had a stab wound three inches deep 
in his right side. 

Payne’s defense combined a plea of mental instability and 
justification for his action; He was a Confederate soldier, .sin- 
cere in the conviction that his attempt to kill Sewaid was a 
justifiable act of war. 


The Case Against George A. Atzerodt 

Atzerodt was a carriage painter by trade, but by all accounts 
a shiftless, crafty and mercenary character. He talked big but 
those who knew him best regarded him as a blowhard and a 
coward. At the time of the assassination he was thirty-three 
years old. 

By his own admission. Booth had supplied him with arms 
and money, and he had enliste ' in the kidnaping scheme. He 
said he balked at Booth’s later plot to ass.issiiiate L incoln. the 
\hc:c-President and the Secretary of State, but pretended to 
fall in with it because Booth threatened to kill him if he 
backed out. 

Booth assigned Atzerodt the job of killing Vice-President 
Johnson; the murder was to U ivc place on the evening of 
. vpril 14 around ten o’clock. 

{ohiison lived at the Kirkwood House. Atzerodt ascertained 
the number of his room and, on the morning of the day of 
the assassination, rented the corresponding room on the floor 
above it. 

Atzerodt brought a horse to a near-by livery stable in the 
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afternoon and said he would call for it around ten o’clock. At 
the appointed hour he showed up at the stable drunk. He 
seemed quite excited and told the stable attendant, “If this 
thing happens tonight you will hear of a promise.’’ When the 
stableman said that his horse seemed skittish, Atzerodt re- 
plied, “She’s good upon a retreat.” Shortly afterward Atzer- 
odt was seen entering the Kirkwood House. He stayed but 
a few minutes; then he came our and rode away. 

Atzerodt wandered around Washington until between two 
and three o’clock Saturday morning, when he took a room 
at the Pennsylvania House and went to bed. Before six o’clock 
he left and made his way to the home of an actpiaintancc in 
Maryland, some twenty-two miles out of Washington. 

Atzerodt’s erratic actions had aroused the susjjicions of peo- 
ple at the Kirkwood and Pennsylvania hotels and the livery 
stable. After the report of the a.ssassination, these people im- 
mediately told the police and military authorities about his 
behavior. He was arre.stcd on the Monday following the mur- 
der. When his room at the Kirkwood House was searched a 
loaded and caj)ped re\<)lver and ammunition for it were 
found underneath his bed jjillow and a large bowie knife was 
found between the mattresses. A black coat was hanging on 
the wall. In the {)oel>.ets were a bankbook of J. Wilkes Booth, 
showing a balantx* of 315.5 credit in a Montreal bank, 

a map of \’irginia and three pocket handkerchiefs— one 
marked “Maiy R. Booth,” another “K. M. Nekson,” and a 
third with a letter “H.” 

A long-bladed knife and sheath were picked up in a gutter 
near the Pennsylvania House. At/erodt admitted they were 
his and that in his flight he had thrown them away. He also 
admitted that after the assassination he had pawned a revolver 
in (.eoigetown and got ten dollars for it. 

There was no evidence that Atzerodt made any attempt to 
get into Vice-President John.son’s room on the night of the 
assassination or at any other time. 

The only defense urged for Atzerodt was that he had been 
forced to play the part he had by Booth and was a notorious 
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coward, incapable of undertaking a dangerous mission. He 
had never, it was asserted, actually contemplated the murder 
of Johnson. 

The Case Against Dr. Samuel A. Mudd 

The charge against Dr. Mudd was that with kn 'wledge of 
the conspiracy he had harbored Booth, Herold, Payne, John 
Suiratt, O’Lauglilin and their confederates, had aided them 
in its execution and had helped them escape from justice af- 
ter the murder of tite President. 

Louis J. Weichman testified that sometime about the mid- 
dle of January iShr, while he and John Surratt were walking 
along a Washington public street they nut Dr. Mudd. Sur- 
ratt called Dr. Mudd by name and introduced him to Weich- 
man. With Dr. Mudd there teas a man Avhom the doctor in- 
troduced to Surratt and the witness as John Wilkes Booth. 
After the introdtu tions, Weichman vaid, they went to Booth’s 
hotel, the National House, where Bocuh, Suriatt and Dr. 
Mudd left him and held a piisaie ton\ei nation in Booth’* 
room. 

Marcus P. Norton, a lawyer from Troy, New Yoik, and 
temporarily a guest at the National House, took the ttanel to 
say on March Mudd walked into his loom unannounced 
and, when he leah/.ed that he had mistaken the witnc.v.’ rcHmi 
for another, apologized and said he was looking for Booth. 

I’hree other witncs.-es testified they had seen Booth and 
Mudd together before the a.ssassinaiion. 

Four of Mudd’s former slaves recalled occasions on w'hich 
the doctor had expressed gratification at news of Union de- 
feats. They also said he had hat bored Rebels at his place near 
Bryantown. 

7’hree witnessc.s— two ol them the doctor’s former slaves— 
swore they had heard him bitterly denounce the President 
and say he ought to be killed. Daniel 1 homas, a white man, 
swore that Mudd told him in March 1865 that the South 
would never be subjugated, and that the President, the cab- 
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inet and other Union men in Maryland would be killed in- 
side of six weeks. 

Two other former slaves of Mudd asserted they had seen 
John Surratt at the doctor’s house in Bryantown and that the 
doctor had entertained him there. 

William A. Evans, a minister who was also a detective, tes- 
tified to an occasion early in March when he saw Dr. Mudd 
entering Mrs. Surratt’s boardinghouse on H Street. As Mudd 
went in, said the witness, another man whom he knew as Jar- 
boe came out. Jarboe was shakiiig hands with a young woman 
whom Evans thought was Anna Surratt. 

The Government sought to corroborate Evans’ testimony 
by calling Anna Surratt and Honora Fitzpatrick to the stand. 
Both girls stated positively, however, that they had never seen 
Dr. Mudd or Jarboe before the trial. 

The most damning testimony against Dr. Mudd was given 
by the army officers who came to his house after the assassina- 
tion to inquire about two men, one of them with an injured 
leg, who had come to his house and roused him from his sleep 
at two o’clock on Saturday morning April 15. These officers 
described their conversations with Dr. Mudd. 

The first visitation was on Tuesday the eighteenth. Lieu- 
tenant Lovett and three troopers who accompanied him testi- 
fied they asked Dr. Mudd if two men had called upon him in 
the early hours of the fifteenth. Mudd, apparently very nerv- 
ous and embarrassed, had answered, “No.” In response to 
their further questions, he finally admitted that two men had 
called and that one of them had a broken leg which he set. 
He said both tnen were stran<>;ers to him. 

Lovett and his troop called again at Mudd’s home on Fri- 
day the twenty-first, this time to place him under arrest. He 
then admitted that he knew Booth, but refused to identify 
him as the man whose broken leg he had set the week before. 
In a seanh of the house Mrs. Mudd produced a boot which 
the doctor said he had cut Irorn the injured man’s leg in 
order to set the fracture. Inside at the top of the boot was the 
name “ J. Wilkes.” When Mudd’s attention was called to it. 
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he said he had never noticed the name. He adiiered to his 
earlier statement that he did not know who the man was. 

Colonel H. H. Wells, who was connected with the War De- 
partment office, testified to a number ol interviews he had 
with '.dd after he had been arrested. Mudd, he said, finally 
conceded that tlie man he treated mu.ct have been Booth, but 
excused his failure to identify him by the fact .iiat the man 
was disguised with a sei of false whiskers and was “very much 
worn and debilitated. ’ 

Dr, Mudd presented an elaborate defense: ovei seventv wit- 
nesses apjjcared in his behalf. Many of these ivere called to 
impeach the Government’s witnesses, particularly the former 
slaves and I homas, Norton and FA’ans. VVoni the record, the 
impeadimeut appears to have been coniplete, 

A half do'.en or more of Dr. Mudd’s neighbors testified to 
the doc tor’s com|)lcte neutrality ii\ the conflict between the 
Noith and South, and swore they had never ittard him make 
any disloyal staieun jits. 'I'hese uinesses and others declared 
they had never seen Booth, Jolni Surratt or any of the other 
defendants at Dr. Mudd’s house. 

Five witnesses tocjk the stand to refine Wcichrnan’s testi- 
mony that the defendant introduced Booth to tiim and John 
Surratt. From their intimate knowledge of Dr. MucUl’s where- 
abouts they assert eel that the doctor was at his home in Brvan- 
town lontii. .ously frc/Ui December 2.j, iiS6|, to March 22. 
i8(\r,. On two cKcasions he was in Washington— December 
23 and March 23. A number of witnesses attounted for his 
movements during ail the time he was there— and swoie that 
at no time did he visit the National House emcounter cither 
Booth, Surratt or Wcichman. 

James }. farboe ga\e a du'ct denial to Fvans’ testimony by 
stating that at no time during March of i8(ir had he been at 
the Surratt home and encountered Dr. Mudd. He testified 
further that he was not in Washington at the time of the al- 
leged ocrcurrence. 

Dr. (; eorge D. Mudd, a second cousin of the defendant, tes- 
tified that he learned of the assassination on Saturday night. 
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and talked to iJeutenant Dana, one of the Lovett searching 
party, about it. On Sunday he met Dr. Samuel Mudd at, 
church and they discussed the news of the assassination. At 
that time, he .said, the defendant told him of the visit of the 
two men to his liouse on Saturday morning, and commissioned 
him to rejiort the facts, as he had told them, to the aulhor- 
ities. On Tuesday, the witness said, he got in touch with Lieu 
tenant Lovett and told him the full story as the defendant 
had told it to him. lie then accompanied Lovett and his 
troopers to Dr. Samuel Mudd’s home. Although he was not 
present at the oflicers’ interrogation of his cousin, he left the 
house with them when if was linished. None of them said 
anything about the defendant’s having denied that the two 
men had been to In’s house. 

In rebuttal the (iov eminent called John T. Hardy, a neigh- 
bor of Mudd. He testified that when he talked to the tlefend- 
ant on Saturday evening, the day after the murder, a man 
named Boyle was mentioned as the reported assailant of Sec- 
retary Seward and Booth as the probable slayer of Lincoln. 
At that time, according to the witness, Dr. Mudd had said 
nothing about his early-morning visitors. 

The Cases A ;ainst Mfchaei, O’Lauchlin and 
Samdei. Arnoi.d 

There was no question that 0’l.aughlin and Arnold had 
had intimate as.sociat ions with Booth which continued until 
at least the last days of March. The three had been school- 
mates in their boyhood days in Baltimore. O’Laughlin and 
Arnold had served in the Confederate Army and both had un- 
doubtedly been enlisted by Booth in the kidnaping enterprise. 

There was evidence that Arnold became disgusted with 
Booth because he had delayed the kidnaping until it was pub- 
licly rumored that such a plot was afoot. Then he declared 
in a letter to Booth that he woidd have no more to do with it 
“for the present.” 

Arnold, in defense, called a number of witnesses whose 
pieced-together testimony accounted for all of his time and 
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whereabouts from March 21 to April 17. At no time during 
that period, so swore his witnesses, was he in Washington. 

The Government's charge against O'Laughlin was that he 
had “lain in wait” with the unlawlul intent to murder Gen- 
eral C.i rit. Three witnesses— Secretary Stanton’s son, David, 
Major Kilhurn Knox and an army sergeant named Hatter- 
declared that on the evening of April 13 there wciC a serenade 
and celebration at the Stanton home in honor of the Secre- 
tary and Cieneral Grant. The general was prr sent thr(juglK)ut 
the celebration. Between nine an.i ten in the evening a 
strange man had appeared just outside the Stanton house. 
David Stanton and Major Knox testified that lie asked to sec 
Secretary Stanton: said he was a lawyer and an old frien.d of 
his. 'I'hey told him he could not .see the ‘'erretary and asked 
him to leave the premises. Without protest, he moved away. 
Hatter testified that some time latei\ib.e man accosted him and 
said that he wanted to see General Chant. Hatter told him it 
was hardly the occa-sion to see the general and the man mum 
bled something to himself and left the grounds. This man, 
said all three witnesses, was O’Laughlin. 

O’Laughlin had been airested at Baltimore the Monday 
following the assassination. He had been in W'^ashington 
April 13, 14, 15 and 16, having come there for a drinking 
spree with three (ompanions, one of them an ensign in the 
United Stau.> l\avy. By their combined testimony, corrobo- 
rated in paits by three others, these companion.': of O’Laugh- 
lin accounted foi < ery moment of his time from three 
o’clock in the afternoon of the ihirteenth until he returned 
with them to Baltimore at eleven-thirty Saturday morning. At 
no time, they said, was O’Laughlin anywhere near the Stan- 
ttin residence. 

The Case Ag.vinst Mary Eugenia Surra'it 

The specific charges against Mrs. Surratt were that she had 
received, entertained, harbored, and concealed, aided and 
abetted Booth and the other defendants and their confeder- 
ates, and with knowledge of their conspiracy had aided and 
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abetted them in its execution and their escape from justice. 

In its direct case the Government called nine witnesses to 
testify against Mrs. Surratt. Only two of them— Weichman, 
her erstwhile boarder, and John M. Lloyd, her tenant at Sur- 
rattsville, gave testimony which connected her with the al- 
leged con.spiracy. 

Weichman described his acquaintance with John Surratt— 
they had met in 1859 when they were classmates at St, Charles 
College in Maryland and had been friends ever since. Weich- 
man also told of his having boarded in Mrs. Surratt’s home on 
H Street from the first of the preceding November until the 
time of the a.ssassination. 

Weichman said that after January 15, 1865, when he and 
John Surratt first met Booth and Dr. Mudd, Booth was a fre- 
quent caller at the Surratt boardinghouse. When he came he 
asked for John Surratt and, if John wasn’t there, for Mrs. Sur- 
ratt. Weichman added that Booth often had long private 
conversations with both John and Mrs. Surratt. 

On April 2, Weichman said he had gone at Mrs. Surratt’s 
request to Booth’s room in the National Hotel and told him 
that Mrs. Surratt wanted to see him that evening on some pri- 
vate busine.ss. Booth came to the boardinghouse that .same 
evening. 'I’lien Weichman added a detail— in Booth’s room 
he had met and been introduced to the celebrated tragedian, 
John McCullough. 

On the Tue.sday previous to the as.sassi nation Mrs. Surratt 
sent him again to the National Hotel to see Booth, this time 
to ask him for the loan of his buggy .so that she could drive to 
SurratLsville to sec Mr. Nothey about the money he owed her. 
Booth replied that he had .sold his buggy, but gave him ten 
dollars and told him to hire one. (On cross-examination 
Weichman admitted that he did not tell Mrs. Surratt that 
Booth had given him the ten dollars.) On the way to Sur- 
rattsville they pa.ssed John I loyd and Mrs. Offutl driving 
toward Washington, and Lloyd and Mrs. Surratt held a whis- 
pered conversation which Weichman said he did not hear. 
Weichman said he did not see Nothey at Surrattsville, but the 
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bartender at the tavern told him that Nothey was in the par- 
lor. Mrs. Surratt went into the parlor and presumably trans- 
acted her business with him while Weichman waited outside. 

About on the morning of the fourteenth, the day of 
the assassination, Mrs. Surratt told Weichijian she had re- 
ceived a letter from Charles Calvert about the money fs’othey 
owed her and was obliged to make another tr../ to Surratts- 
ville. Weichman offered to drive her there and she gave him 
ten dollars to hire a buggy from Howard’s livery stable. They 
arrived at Lloyd’s tavern about 4:00. Mrs. Surratt went into 
the parlor, and Weichman went to the barroom. John Lloyd 
drove up just as they were about to leave and helped wi;.h a 
minor repair to the buggy. If there was any conversation 
between Mrs. Suiratt and IJoyd, Weichman said, he did not 
hear it. 

Weichman testified that just before he left Washington for 
Siiriattsville on the fourteenth he saw Boot'i talking to Mrs. 
Surratt in Mrs. Surratt's parlor. No one else was present. 
When they started Mrs. Surratt had two packages with he^; 
one, lie understood, contained legal papers concerning tier 
projieity, and the other was a package about six inches in 
tliameter which “looked like 'wo or three .saucers wrapped up." 

The pio.seculion produced the original of a telegram. 
Weil liman said it was a copy of one he had received on 
March 2;{. : w.is dated on that day and addressed 10 him at 

Mis. Surratt’s. It read: “ I’eil John to telegrapli number anti 
street at once,’’ and vas signed “j. Booth." ^Vcichman said 
lie immediately delueied the m< s.sage to John Surratt. He 
identified the handwriti.'ig on the original of the message as 
Booth’s. 

Weichman stated that f»n April 3 John Surratt returned to 
Washinglon from one of his out ol-town trips, and told him 
he had been in Riclm olid. There he had seen and talked to 
Jeffeison Davis and Judah P. Benjamin, then the Cionlederate 
Secretary of State, and they had told him that Richmond 
irould not be c\acuat< d. John left Washington the same eve- 
ning, saying he was going to Montreal. He displayed a con- 
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siderable sum of money— about $200 in gold and $50 in green- 
backs. Weichman said he had not seen Surratt since. 

On the day of the assassination, Weiclinian said, Mrs, Sur- 
ratt showed him a letter from John Surratt dated “St. Law- 
rence Hall, Montreal, April 12.” 

Wcichtnan testified that when he was at Howard’s livery 
stable on the fourteenth, arranging for the hiring of a buggy 
for Mrs. Surratt, he met Atzerodt who said he was there to 
hire a horse. 

Weichman knew it was Atzei ■*dt because he had seen him 
once before at Mrs. Surratt’s house. He did not fix the date. 
At that time Atzerodt had asked to see John Surratt, but John 
was somewhere in the country and did not come home until 
late in the evening. Atzerodt .spent the night in the boarding- 
hou.se and left the next morning. Weichman admitted he had 
heaid Mrs. Surratt tell Anna that they did not care to have At- 
zerodt live in the hou.se, but he added that Atzerodt called 
there afterward “ten or fifteen times.’’ 

On March 19 Weichman went with John Surratt to the 
Herndon House, where John Surratt engaged a room. At- 
zerodt afterward told him that Payne was occupying the room. 

Weichman swore that some time in March a man claiming 
to be a Baptist preacher named Wood came to the boarding- 
house and asked for John Surratt. John was not tliere and the 
man then asked for Mrs. Surratt. He had no baggage, but 
remained for the night. Three weeks later the same man 
called again. Weichman again answered the door and was 
surprised when this time the man gave his name as Payne. 
Weichman identified Payne, one of the prisoners in the dock, 
as the man he had seen. The second time Payne a[)j>cared, 
he carried some light baggage and stayed at the hou.se for 
three days. Mrs. Surratt and her family, Weichman said, were 
devout Catholics and there was considerable talk among 
Mrs. Surralt and the young ladies in the house, Anna Surratt 
and Honora Fitzpatrick, as to why a Baptist preacher should 
have sought a room in Mrs. Surratt’s boardinghouse. 

Weitrhman said that during Payne’s stay he found a false 
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mustache, which Payne afterward inquired about. For some 
unexplained reason Wcichman kept the mustache. 

VVeichman also .said that on one of the days Payne was there 
he went into Payne’s room unexpectedly, and found him with 
John S.’vratt. Spread out on the bed were bo^vie knives, two 
revolvers and four sets of new spurs. 

Weichman mentioned another occurrence whi- li took place 
during Payne’s second visit to the boardinghouse. It had 
quite the air of mck)drama. About six in the evening John 
Surratt came home “terribly excited” and “flout ishing a re- 
volver.” As he went toward his room he ciied out, ‘ i will 
shoot anyone who comes into this room. My prospects are 
gone. My hopes arc blighted. I want to get .something to do.” 
Before he reached his roon., Payne tame in. He too was 
greatly disturbed and brandished a itistol. Five minutes 
later Booth came in. “Booth was so excited he walked around 
the rooms three or lour limes very frantically.” He had a 
whip in his hand and was striking iiis boots with it. 'I'he three 
of them. Booth, Surratt and Payne, went u|)stairs. Half an 
hour later they came downstairs and left the house together. 
Later that evening John Sunatt told Weichman that Booth 
had gone to New York and Payne to Baltimoie. 

Weichman tcstilied that he saw David Heiold at tlie ta\crn 
in Surrattsville some time in the .summer of iSh;; while .Mrs, 
Surratt w.as dl managing it. Hcrold was with a baud of musi- 
cians which had stop[)ed there to .serenade the occupatits of 
the tavern. He swou also that he .saw Hcrold a second time- 
lie was not sure of the date— at IVfrs. Suiratt’s house in Wash- 
ington. He had never, h.e said, seen \rnold or (;)'I.aughliii 
at any time before he appeared in court. On two tir three 
occasions Ous Howell, who he understood i\'as a Confederate 
blockade-runner, had stopped at the boardinghou.se. 

Weichman had mucii to .say about Mr.s. Slater. He .said he 
met her at the boardinghouse early in March when .she stayed 
there overnight. Mrs. Surratt told him she was a dispatch 
runner. About three weeks before the murder, he saw her 
again. This time she and Mrs. Surratt were leaving the board- 
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inghouse in a buggy driven by John Surratt. When Weich- 
man asked where they were going eitlier Mrs. Surratt or John 
said, ‘‘out into the country.” Later Mrs. Surratt told him that 
Mrs. Slater was to have met Howell, but Howell had been 
captured and John had taken Mrs. Slater back to Richmond. 

AVeichman said that some time after March 19 he told Cap- 
tain Gleason, one of his superiors in the office w'here he 
worked, of some of “the things that were going on in the Sur- 
ratt boardinghouse.” He told Gleason that Booth, who was 
a loud talking “sccesh sympatlrzcr” was a fretpicnt visitor and 
that Howell, with whom John Surratt had a contact, was a 
Confederate blockade-runner. He also, he said, spoke to Cap- 
tain (ileason about an article which had appeared in the New 
York Tribune on March 19 which told of a rumored plot to 
kidnap President Lincoln, and reported to his superior 
snatches of conversation he had overheard among Booth and 
John Surratt and Payne and At/.crodt, which hinted at such a 
plot. He asked (ileason if he thought anyone would attempt 
such a thing. Gleason, he said, laughed at the idea. 

Mrs. Sunatt’s attorneys subjected Weicliman to a long and 
detailed cross-examination. Aside from some minor (ontra- 
dictions, about the only new evidence elicited was that Mrs. 
Surratt was a kindly, hospitable woman and a regular attend- 
ant at Mass. 

When pressed for his reasons for testifying against Mrs. Sur- 
ratt, whom he admitted “had treated him like a son,” Weich- 
man replied that it was a hard thing for him to do. hut his 
duty to his (fovernmenl outweighed s<“niimenial considera- 
tions. He stated that the aid he had given the (lovernment 
since the .issassination had been entirely \oluniary, uninilu- 
enced either by threats or promises. 

John M. Llo)d next took the stand. He swore that some 
six weeks belore the assassination John Surratt, Herold and 
At/crodt had (ome to his house and a.sked him tft secrete for 
them two carbines with ammunition, a monkey wrench and 
a sixteen-foot length ol ro})e. Surratt imtructed him that 
they would he called for in a few days. 
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Lloyd testified also that on Tuesday before the assassination 
he met Mrs. Surratt on the road to IJniontown. She hinted 
vaguely at some articles which he had at his place, and when 
he did not seem to understand, he said “she came out plain 
and aski I me about the ‘shooting irons.’ ” Lloyd told her 
they were “hid away far back” because he was atraid his 
house would be searched. She told him to have ;iem ready, 
because they would be wanted soon. 

Lloyd added that when he arrived home about five o'cl(x:k 
on the evening of the fourteenth he found Mrs. Suiratt there. 
She met him in the yard by the woodpile and told him to 
have the “shooting irons” ready that night, that “those 
things” would be called for »^hen. She also, said Lloyd, 
gave him a small paper-wrapped package, and said that too 
would be called for later in the evening. He swore on direct 
examination that he immediately took the jjackage upstairs 
and opened it. Inside he found a pair of field glasses. 

About midnight. Lloyd testified, Herold came into the 
tavern. Very excitedly he said, “Lloyd, for God's sake, make 
haste and get those things.” Lloyd left the room and came 
back shortly with the carbines, the ammunition, the wrench, 
the rope and the field glasses. Herold took only one of the 
carbines and went out. Lloyd followed him. Outside, he said, 
were two horses, and a man whom he did not recognize was 
sitting on ouc of them. Herold mounted the other and the 
two rode away. As they rode off, so testified Lloyd, Herold 
called, “I’ll tell you .s tuie news. ... 1 am pretty certain we 
have assassinated the President and Secretary Seward.” 

Lloyd’s cross-examination, while not so skillfully conducted 
as it might have been, should have demonstrated to any set 
of impartial judges his utter worthlessness as a witness. He 
(]uickly abandoned hi' story that immediately after Mrs. Sur- 
ratt had given him the package he went upstairs and opened 
it. He said he must be mistaken about that— he might have 
put it on the safe in the dining room. In fact, now that he 
considered it, that was his best impression. 

He was equally uncertain concerning the conversations 
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with Mrs. Surratt about the “shooting irons,” First he was 
“quite positive,” then “not altogether positive” and finally, 
“not so positive of the first occasion as he was of the last.” All 
of this uncertainty Lloyd blandly excused by the admission 
that he was confused and his memory indistinct “because he 
had been in liquor.” 

Lloyd was sure that Mrs. Offutt was in the yard with him 
during his conversation with Mrs. Surratt, but he was not 
certain she was close enough to have heard any part of it. lie 
was {)Ositive that it was to hin. and not to Mrs. Offutt that 
Mrs. Surratt had given the package. 

Mrs. Emma Offutt was called to state her recollection of 
the meetings with Mrs. Surratt. She said that on April 1 1 she 
was riding in a buggy with her brother-in-law: wdien they 
were near Dniontown they passed Mrs. Surratt and Weich- 
man driving toward Surrattsville. She said f.Ioyd got out of 
his buggy and went over to Mrs. Surratt’s buggy to talk to 
her, but she did not liear w'hat was said. She saw Mrs. Surratt 
again on the fourteenth. As she was about tf) leave, Lloyd 
drove up and he and Mrs. Surratt talked together. Again 
she was too far away to hear any part of their conversation. 

Under cro.s.s-examination Mrs. Offutt admitted convcrsintr 
with Mrs. Surratt in the tavern parlor before Lloyd came 
home, but she petsistently denied that Mrs. Surratt gave her 
a package or message for Lloyd. 

Major H. W. Smith, w'ho led the party which arre.sted Mrs. 
Suiratt on the night of the sixteenth, told how Payne was di,s- 
covered at the front door as they were about to leave. I le .said 
he asked Payne what business he had at the hou.se at that time 
of night, and Payne answ'ered that he had come there at Mrs. 
Surratt’s request to dig out a gutter. Smith then related that 
he had confronted Mrs. Surratt with Payne, and that she had 
denied ever seeing him before. When she made that denial, 
added Smith, she was less than three paces away from Payne 
and had a full view of him. 

Major Smith’s testimony was corroborated by two other of- 
ficers. These also said that after the arrest tliey searched the 
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boardinghouse and found pliotograjiliic cards— in the record 
they are called carlr.s-de-visilc—i)\ Jeffersoi) Davis, Alexander 
H. Stcfdiens (Vicc-Piesident of the Conlederate Slates of 
America), Confederate (iencral Beauregaid and Union Gen- 
eral McClellan. T here was also a caid slunvwig iwo crossed 
Confederate Hags with the arms of the State of Virginia; un- 
derneath the design were printed letters: “Thus v. iil it ever be 
with tyrants. Virginia the Mighty. Sic Semper Tyrannis." 

In Mrs. Surratt’s bedroom these olfuers found a bullet 
mold, some percussion caps and a photo of Joiin \\'ilke.s 
Booth. The latter had been hidden and sealed in the back 
of a framed picture wliich bore on its face the title, “Morning, 
Noon and Night.” 

To refute this testimony the defense councel called twenty- 
five witne.sses in Mrs. Surratt’s behalf. Nine- fi\e of them 
Catholic clergymen— asserted that Mrs- Surratt was a good 
Christian ^voman ol exemplary character and that they had 
never heard her voice any disloyal utterances. Five c)thers, 
all intimately acejuainted with Mrs. Surratt, testified that her 
eyesight was so bad that she could nc^t see to read or .^ew by 
gaslight and frecptently failed to recognize her clo.se friends 
when she passed them on the street. 

Because the name of Mrs. Surratt’s brother, Zad Jenkins, 
had been freciuently biought into the testimony and his loy- 
alty to the Union imjntgned by the (iovenmuTit’s witnesses, 
seven peo|)le took the stand to .swt:ar that all through the war 
Jenkins had been an outspoken loyalist. 

Six witnes.scs, including Mrs. Gffutt, tc*.stiriecl that Lloyd 
was a habitual drunkard, and was very drunk when he ar- 
rived at vSurrattsville on the night c^f the fourteenth. 

A statement of the actor Joiin McCullough, sworn to before 
the American Consul at Montreal, was offeic'd in evidence. 
In it McCullough declared that he had not been in \Vashing- 
ton on April 2 and, in fact, had not been there sine e March 26. 
He had no recollection of ever having met a person by the 
name of Weichman. 

George Cottingham, a special Federal officer in the detail 



62 


ENEMIES OF THE STATE 


that arrested Lloyd shortly after the assassination, testified 
that for two days thereafter Lloyd was in a state of hysterical 
terror. At first Lloyd had denied all knowledge of the assas- 
sination and had jirotested he had never seen or talked to 
Booth or Ilerold. Only later had he changed to the story 
he repeated on the witness stand. Cottingham said Lloyd ex- 
plained the switch in his story by saying he was at first afraid 
“they” (unidentified) would kill him. 

The defense brought forward several jieople who supported 
Mrs. Surratt’s statement that business had taken her to Sur- 
rattsville. B. F. Gwynn, who resided near Surrattsville and 
knew Mrs. Surratt, said he .saw her at the tavern on the after- 
noon of the assassination and that she gave him a letter which, 
at her request, he delivered to John Nothey. 

John Nothey corroborated Gwynn and added that he owed 
Mrs. Surratt for seventy-five acres of land that he had pur- 
chased from John H. Surratt, Sr. before his death. Mrs. Sur- 
ratt, he said, was pressing him for payment and threatening 
foreclosure. lie had talked to her about it on the Tuesday 
before. He did not .see her on the fourtcentfi. 

J. Z. (Zad) Jenkins, Mrs. Surratt’s brother, testified that he 
tvas at Siirrattsville on the alternoon of the fourteenth when 
Weichman and hi.i sister drove up to the tavern and that 
Mrs. Surratt showed him the letter which .she had received 
from Charles Calvert. 

.^nna Surratt was brought from old Capitol Prison, where 
she was still confined, to testify in her mother’s behalf. She 
said Atzerodt had stayed in her mother’s house only one 
night, but had afterward called there frequently. Whenever 
he called he asked for Weichman. Payne, she said, first came 
to her house some time around Christmas. He came again 
.some weeks afterward. She knew him only by the name 
“Wood.” 

MLss Surratt said the picture, “Morning, Noon and Night,” 
belonged to her. She and her friend, Miss Fitzpatrick, had 
seen some of Booth’s pictures in a daguerreotype gallery and 
they had each bought one. Her brother told her to destroy 
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it, but instead she hid it in back of the “Morning, Noon and 
Night” picture. Anna also acknowledged ownership of the 
Davis, Stephens and Beauregard picture cards and said the 
pictures of Union Generals McClellan, Grant and Hooker 
were also hers. She prized them, she said, because they had 
belonged to her father. 

She testified she had not seen her brother, john, since 
April 3. She admitted he had been friendly with Booth, but 
added that on one occasion her brother had told her he 
thought Booth was crazy and wished he would attend to 
his own business. She had never, she said, “heard a word 
breathed” of any plot to kidnap or kill the President. Sne 
had never seen Jarboe, Dr. Mudd, or any ol the defend.ints 
other than Atzcrodt and Payne, at her mother’s house. 

Mrs. Elizabeth Holohan, who boarded with Mrs. Surratt 
from February 7 until she was arrested on April 16, recalled 
seeing Payne and Atzerodt at the liouse. Payne had been there 
twice— once in I’cbruary and once in March. He was intro- 
duced to her as Wood, and she never knew him by any other 
name. She had seen Atzerodt once or twice. The women 
called him “Port Tobacco.” Booth, she .said, had called at the 
house a number of times. When he called, he asked for John 
and, if John was not there, for Mrs. Surratt. 

Augustus Howell, the alleged blockade-runner, took the 
stand. He admitted he had served in the Confederate First 
Maryland Artillery from the outbreak of the war until June 
1862. Since that tim< , he .said, he had had no “particular 
occupation but had been ai Richmond a half-dozen times.” 
He had known the Surratts for a long lime and had once 
stayed at Mrs. Surratt’s boardinghouse in Washington be- 
cause it was cheaper than going to a hotel. On cross-**\am- 
ination he admitted he knctc Mrs. Slater and had gone to 
Ruhmond with her and John Sunatt .sometime in Feb- 
ruary i8()r,. He said he had become (juite intimate with 
Weichman. Weichman told him he would like to settle in 
the South, that his sympathies were with the Soitth and that 
he thought that ultimately the South would win. 
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The Government called fifteen witnesses in rebuttal. Four 
of them testified that Wcichman bore a reputation as a good 
Union man. Officer John T. McDcvitt said Wcu hman had 
been very zealous in aiding the Government and had gone 
with him to Caaiada to aid in the search for John Surratt. On 
this trip, said the witness, Weichman had ample opportunity 
to escape had he wanted to. 

Five other people declared that Zad Jenkins was a Con- 
federate sympathizer. 

John T. Holohan’s statements agreed largely with tliosc 
his wife had made in Mrs. Surratt’s defense. He said he had 
seen At/erodt at the Surratt home several times, but did not 
know him by that name. He had also seen Paym.* there once 
at breakfast, but thought his name was Wood. Bootli, he 
.said, was a fretjuent visitor and often visited Mrs. Surratt and 
the young ladies in the parlor for long periods of time. He 
had never, he said, heard any “political conversation” at 
Mrs. Surratt’s and had never heard of a plot to kidnaj) or 
murder the President. On only one point did his testimony 
injure Mrs. Surratt. He was not aw'are, he saitl, that her eye- 
sight was had, and he had never heard the sidiject referred 
to by any mendier of her household. 

E. L. Smoot, who lived near Surratt.sville, said Nott, the 
tavern bartender, had spoken “against the Government” and 
“denounce [d ] the administration in every manner and form.” 
After the assa.ssination Smoot asked Nott whether he knew 
John Surratt. Nott replied that he “rea.soned he was in New 
York,” and added, “John know's all about the murder. Do 
you suppose he is going to stay in Washington and let them 
catch him? ... I could have told you this thing was coming 
to pass six months ago.” 

The last witness was called and heard on June iG and the 
record of evidence was officially declared closed. That lecord, 
as prepared by Pittman, the official reporter, disclo.')es a num- 
ber of unique circumstances. 

None of the defendants was permitted to take the stand 
in his own defense. 
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The witnesses, as they testified, faced the judges and the 
prosecutors. Under cross-examination they iiad their backs 
to d^'fense counsel and, whenever they turned to answer their 
(piestioners, were sharply rej)rimanded by the presiding judge 
and told t j face the court. 

Except where it might have aided the defendants, there 
was no ban on hearsay testimony. 

Every objection made by the Prosecuting fudge Advocate 
to questions asked or testimony offered by the defense was 
.sustained. Every objection made by defense counsel on be- 
half of their clients was overruled. 

Tut; .Summations 

Attorneys Dostcr, Etving, Stone and Cox summed up in 
turn for their respective clients. 

Despite the at cumulated ma.ss of iucriminating evidence 
again.st his clients. Mi. Doster atgued brilliantly for the lives 
of Payne~“the ini.sguidcd Confederate patriot”— and Atze- 
rodt— “the coward who only pretended to fall in with Booth’s 
plot, but had never intended or tried to kill Johnson.” 
Though unsucce.sslul, the.se summations deserve to rank 
among the masterpieces of forensic oratory. 

General Ewing’s paimtaking and exhaustive analysis of the 
evidence against Dr. Mudd and Spangler revealed the weak- 
ncs.ses and contradictions in the Government’s cases against 
them. While his aiguments may have lacked the pyrotech- 
nics of some of the other summations, they did succeed in 
saving his clients from the gallows. 

On behalf of O’Laughlin and Arnold Mr. Cox argued that 
while there w’as proof of then concert with Booth in ‘^he 
abortive kidnaping pic-, there was an utter lack of proof of 
their participation in Booth's later plan of wholesale murder. 
The law, declared Cox, read clearly that even if these men 
had entered into a conspiracy to kidnap the President, if they 
had wholly withdrawn from that conspiracy and it was never 
consummated, they could not be charged with criminal re- 



66 


ENEMIES OF THE STATE 


sponsibility for tlie consequences of another and entirely dif- 
ferent conspiracy perpetrated without their knowledge by 
their former associates. 

Mr. Stone did as much as anyone could have done for the 
defendant Hcrold. The facts of Herold’s associations with 
Booth and his efforts to aid him in his escape were uncon- 
tradicted. Mr. Stone made the most of the evidence in exten- 
uation: Herold was a mental defective who had been led into 
an intimacy and conspiracy by the fascinating, persuasive and 
dominating Booth. 

Mr. Clampitt opened the .summations for Mrs. Surratt by 
reading Reverdy John.son’s carefully prepared brief and 
argument attacking the jurisdiction of the military tribunal. 
To a court made up of unprejudiced judges who had been 
trained in the law, the argument would have been wholly 
persuasive. I’he tribunal trying Mrs. Surratt and her code- 
fendants listened to it with ill-concealed boredom and im- 
patience. 

In his brief Judge Johnson specifically disavowed any in- 
tention of analyzing or arguing the evidence. But he .said 
he could not forbear a single statement of the obvious: 


As you have discovered, I have not remarked on the evi- 
dence in the case of Mrs. Surratt, nor is it my purpose; but 
it is proper that I refer to her case, in particular, for a single 
moment. That a woman, well educated and, as far as we can 
judge from all of her past life as we have it in evidence, a 
devout Christian, ever kind, affectionate and charitable, with 
no motive disclosed to us that could have caused a total change 
in her very nature, could have participated in the crimes 
in question is almost impossible to believe. Such a belief 
can only be forced upon a reasonable, unsuspecting and un- 
prejudiced mind by direct and uncontradicted evidence, com- 
ing from pure and perfectly unsuspected sources. Have we 
these? Is the evidence uncontradicted? Are the two witne.s.scs, 
Weichman and Lloyd, un.suspectcd? Of the particulars of 
their evidence I say nothing. They will be brought before 
you by my associates. But this conclusion in regard to these 
witnesses must be in the minds of the court, and is certainly 
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Strongly impressed upon my own, that, if the facts which they 
themselves state as to their connection and intimacy with 
Booth and Payne are true, their knowledge of the purpose to 
commit the crimes and their participation in them, is much 
more satisfactorily established than the alleged knowledge 
and participation of Mrs. Surratt. 

When Mr. Clampitt had finished reading fudge Johnson’s 
argument, Mr. Aiken followed with an analysis of the evi- 
dence against Mrs. Surratt. In an effort to indiice the ttibunal 
to accord his client the protection afforded by Anglo-Saxon 
law to even the meanest individual accused of crime, he cited 
standard authorities that “courts-martial are bound, in gen- 
eral, to observe the rules of the law of evidence by which the 
courts of criminal jurisdiction are governcfl,’’ From this 
premise he argued strenuously that Mrs. Surratt was to be 
presumed innocent in a military Qourt as she would have 
been in a civil court, unless the Government could establish 
her guilt beyond a reasonable doubt. 

Mr. Aiken posed this specific question: Did the “few de- 
tached facts and circumstances lying around the outer circle 
of the alleged conspiracy” prove that Mrs. Surratt had guilty 
knowledge of the conspiracy, and a guilty intent to aid in its 
execution? 

There were, declared Aiken, only three such circumstances: 
(1) She was the mother of John Surratt and within the last 
three months had met Booth, Payne and Atzerodt; (2) She 
denied, when arrcstcci, that she had ever seen Payne before; 
and (3) She had. allegedly, told Lloyd to have the “shooting 
irons” ready. 'I’he photographs Aiken dismissed as having 
been completely explained by Anna Surratt’s testimony and 
as too trivial to merit discussion. 

There was no evidence, said the advocate, even from Weich- 
man, that Mrs. Surratt had ever discussed the kidnaping or 
assassination of the President or made plans with her son. 
Booth, Payne, Atzerodt or anyone else to aid such conspiracies. 

Payne, said Mr. Aiken, had been to Mrs. Surratt’s house on 
but two occasions— the first time for a night, the second time 
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for three days. He had called himself “Wood.” He was well 
dressed, and represented himself as a Baptist preacher. If he 
had excited Weichman’s suspicions because of the incident of 
the false mustache, Weichman, by his own admission, had 
not communicated that suspicion to Mrs. Surratt or any mem- 
ber of her household. When, under the emotional strain of 
her arrest, she had been confronted in the darkened hallway 
with the dirty, disheveled creature with a pickax, she could 
hardly have been expected to identify him with the clean and 
well-groomed person she had kxiown as a minister of the Gos- 
pel. Five witnesses had testified that her eyesight was failing, 
and that she had difficulty in recognizing close friends even 
in the daylight. 

The only testimony, said Aiken, that Mrs. Surratt men- 
tioned the “shooting irons” to jolm Lloyd came from IJoyd 
himself. He ([noted from the shorthand transciipt of tlie 
testimony Lloyd’s admission that he was so drunk on the niglit 
in question that he could not be ( ertain of anything. "I’he 
vagueness and ccjiitradictions in his testimony as to his al- 
leged conversations with Mrs. Surratt about the “.shooting- 
irons" discussion made it inconceivable that the tribunal 
would give his evidence any credence. 

Was there ever, demanded Aiken, a situation w'hich so 
clearly demanded the rejection of testimony as falling short 
of proof beyond a reasonable doubt? 

Strange it was too, [tursued Aiken, that Weichman, whose 
in([uisitiveness and sharp ears had btought him .so much in- 
formation and who had been with Mrs. Surratt on both occa- 
sions when she had talked to Lloyd, had heard nothing con- 
cerning “.shooting irons.” 

All of the testimony against Mrs. Surratt, said Aiken, came 
from Weichman and Lloyd, Weichman, the ingrate, whom 
Mrs, Surratt had treated as a .son, and whose own admissions 
branded him as a conspirator. What additional [noof, asked 
the advocate, could the Court desire of the confidential rela- 
tions between Weichman and Booth than the telegram Booth 
had sent to Weichman on March 23, asking him to relay his 
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cryptic message to Jolin Surratt? That, said Aiken, was a 
stronger circumstance to indicate a guilty knowledge of the 
conspiracy than anything that had been produced against 
Mrs. Surratt. Yet here was Wcidmian, \ouched for by the 
Government and pre.sentcd as the chief witneSs against Mrs. 
Surratt. 

And what about Lloyd? demanded Aiken. Lloyd, “the ad- 
mitted drunken sot and coward,” who was “in a state of maud 
lin terror when arrested,” and who denied for two days all 
knowledge of booth and flerold. Only Avhen coerced by 
threats and fears of hanging did Lloul confess his criminal 
associations with Booth and Herold and seek “in a weak and 
common effoit” to exculpate himself by shifting his ciinie 
onto Mrs. Surratt. 

These two, said Aiken— Weit hman and Llovd— were the 
Government’s sole reliance for its diianand that Mrs. Surratt 
be convicted and branded as one of the murdei ers of Abraham 
Lincoln. Aiken's coiiclus’on tvas impassioned and stirring: 

No one has been found who could declare any appeararce 
of the nursing or mysteriously discussing of anything like 
conspira<y within tlic walls ol Mrs. Surratt’s house. F.ven if 
the son of Mrs. Sinratt, from the signillcancies of associations, 
is to be cla.ssed with the conspiiaiors, if such body existed, it 
is monstrous suppose that the son would weave a net of 
circumstantial exidence around the dwelling ol his widoxved 
mother, were he ever so ret k less and sin-determined; and that 
they [the mother am. son] joined hands in such a dreadful 
pact is nu'ie monstrous still to be liiought. 

A mother ami son associates in ctime! And such a crime 
as this half of the civilized woild never saw matched in all its 
dreadful beaiings! Our judgments can have hardly lecovercd 
unprejudiced jioise since the diock of the late horrors V. we 
ran contemplate with w xlulity such a pictuic, conjured by 
the unjust spirits of ind;.scriminate accusation and revenge. 

It was a powerful plea. 

The final summation, that for th? Government’s case, was 
made by Judge Advocate Bingham. He spoke for the better 
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part of two days. More than half his argument was devoted to 
answering Reverdy Johnson’s contentions that the tribunal 
was without jurisdiction to try the defendants. The emphasis 
laid on this question by Colonel Bingham was obviously 
prompted by 'persistent public controversy over the point 
rather than by any apprehension that it was necessary to con- 
vince the members of the commission of their authority. 

Then the prosecutor rehearsed briefly the law of conspir- 
acy: “If it appears that two persons by their acts are pursuing 
a common object ... a conclusion is warranted that there is 
a conspiracy”: “If a conspiracy is formed, and a j)crson joins it 
afterward, he is equally guilty with the original conspirators”; 
“Evidence of the acts and declarations of any one of the con- 
spirators, said or done in furtherance of the common design, 
is evidence against all of the others— all are guilty as prin- 
cipals.” 

Colonel Bingham next discussed the evidence offered in 
support of the charge that Jefferson Davis and other Confed- 
erate officials and agents had participated in the alleged con- 
spiracy to murder President Lincoln, Vice-President Johnson, 
Secretary of Stale Seward and General Grant. The evidence 
was weak and uncertain, but the prosecutor labored it and 
declared that the fugitive John Surratt was the link w'hich 
connected these “traitors to the Union” with the murderers 
at the bar. 

Then Colonel Bingham took up in order the evidence 
against Dr. Mudd, 0'l.aughlin, Arnold, At/erodt, Payne, 
Herold, Spangler and Mrs. Surratt. His particular argument 
for Mrs. Surratt’s conviction t onsunted less than twenty min- 
utes. He began with the statement: 


It is almo.st imposing upon the patience of the court to con- 
sume time in demonstrating the fact, which none conversant 
with the testimony in this case can for a moment doubt, that 
John H. Surratt and Mrs. Mary E. Surratt were as surely in 
the conspiracy to murder the President as was John Wilkes 
Booth himself. 
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The testimony he catalogued to support this conclusion 
concerned chiefly John Surratt and his allegedly intimate 
relations with Booth, Payne, Atzcrodt and Herold, his trips 
to Richmond and Canada and his associations there with the 
leaders oC the rebellion. 

The guilt of Mrs. Surratt, said Bingham, was shown by 
many facts, (i) Her house was the “headquartei ’ of Booth, 
John Surratt, Atzerodt, Payne and Herold; Booth, Atzcrodt 
and Payne inquired for her: and she had numerous long con- 
versations with Booth, (2) A picture of Jefferson Davis was 
found in her room. (3) She sent to Booth for a carriage to 
take her to Surrattsville on April 11 ‘ for the purpose of per- 
fecting arrangements deemed necessary for the successful exe- 
cution of the conspiracy, and especially to facilitate and pro- 
tect the conspirators in their escape from justice”; Booth on 
that occasion had given her ten dolbirs with which to hire the 
conveyance; and Mrs. Surratt had jjretendcd to go to Sur- 
rattsville to transact lier private business. (4) On April 1 1 she 
had met John Lloyd and told him to have the ‘‘shooting 
irons” ready. (5) On April 14 she had again gone to Surratts- 
ville, had .seen Lloyd and repeated her statement about the 
‘‘shooting irons” and handed him a package which she said 
Booth had asked her to deliver to him and hold until it 
would be called for. (6) On the night of her arrest she denied 
knowing Payne— Payne, who had lodged four days in her 
house, who had sat at her table and conversed with her, and 
who, ‘‘when the guilt of his great crime was upon him and he 
knew not where ekse he could so safely go to find a coconspira- 
tor,” found his way to the door of Mrs. Surratt. This last 
fact, Bingham asserted, put “forever at rest the question of 
the guilty participation of the prisoner in the conspira<-y and 
murder.” 

Bingham wholly ignored the testimony which showed that 
Wcichman had not told Mrs. Surratt Booth had given him 
ten dollars for the buggy’s hire. He did not mention that 
Payne was disguised wfien he appeared at Mrs. Surratt’s door 
nor that the hallway was dimly lighted nor that Mrs. Surratt’s 
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eyesight was bad. In fact, despite contrary evidence, he de- 
clared that the hall was “brilliantly lighted.” 

Lloyd was defended by Bingham as a poor weakling, forced 
by fear that his life was in danger to conceal the weapons 
Booth left with him and to keep the fact secret. Nonetheless, 
he was a credible witness whose testimony the commission 
should accept. 

Weichman, Bingham declared, was a “patriot” who put 
love of his country above all else and told the bitter truth to 
aid the Government in bringing Lincoln’s murderers to 
justice. 

On June 28 the summations were completed and the judges 
retired to consider the evidence. Pursuant to the court-mar- 
tial practice then usual, the three prosecuting judge advocates 
sat with them. After two days of secret deliberations, the 
court returned its verdict; all of the defendants were found 
guilty: Herold, At/erodt, Payne and Mrs. Surratt were con- 
demned to death; Dr. Mudd, O’Laughlin and Arnold were 
sentenced to life imprisonment. Spangler was given a prison 
sentence of six years. 

On July 5, i86f,. President Johnson wrote out in his own 
hand and signed the order oflicially approving the sentence. 
7 'he executions of Herold, Atzerodt, Payne and Mrs. Surratt 
were to be carried out by the proper military authorities un- 
der the direction of the Secretary of War on July 7, 1865, 
between the hours of ten in the morning and two in the after- 
noon. Dr. Mudd, Arnold, O’Laughlin and Spangler were 
ordered confined in the penitentiary at Albany, New York. 

In the forty-eight hours which were left Mrs. Surratt’s few 
friends made frantic efforts to .save her. Petitions .asking that 
her .sentence be commuted to life impri.sonment were hurri- 
edly circulated and signed by hundreds of prominent citzens. 
These petitions were sent to the President but never reached 
him. Johnson had issued orders that he would see no one 
seeking mercy for any of the condemned. 

There was at least one appeal which should have broken 
through the barrier. This was a sworn statement by John S. 
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Brophy, a former professor at Gonzaga College. It was handed 
to Judge Advocate General Holt a few hours before the exe- 
cution. In it Brophy declared that he knew Weichman well 
and that Weichman had asked him to be one of his character 
witnesses at the trial. When Brophy refused, because he knew 
Weichman to be an avowed secessionist, Weichman had urged 
him to leave the courtroom lest he be called as a witness for 
the defense. Weichman, so swore Brojjhy, had declared to 
him that Mrs. Surratt was innocent. Weichman had testified 
as he had because Gleason h,ad infoiiried on him; he lied to 
save his life. 

Early in the moining of July 7, Judge Andrew Wylie, a 
justice of the Supreme Court of the District of Columbia, 
issued, on tlic petition of Aiken and (llampitt as counsel for 
Mrs. Surratt, an order for a writ of habeas t orpus, returnable 
at 10:00 A.M. of that day and directed to (ieneral Hancock, in 
whose custody Mrs. Surratt was, to sf.ow by what legal author- 
ity she was detained. 

At 1 1:,‘}0 A.M. (General Hancock appeared in Judge Wylie’s 
court and through his lounsel. Attorney CJencral Speed, an- 
nounced that he did not comply with the writ by reason of 
an order of tiie President of the Unitf'd Stales, issued July 7, 
at io:cio A.M., which declared that the writ of habeas corpus 
had been theretofore suspended and that the President had 
especially suApeucled the particular writ before the Court. 
T his Older also directed the immediate execution of the pre- 
vious Presidential i .der given upon the judgment of the 
military t oinmission. 

Judge Wylie announced that he had no alternative but to 
yield to the order of the Chief F^xecutivc. 

A gallows to accommodate ihe four condemned had al’ eady 
been constructed in the courtyard of Arsenal Prison. Between 
one and two o’clock an were hanged. 

On July 15, for reasons never disclosed to the public, the 
place of imprisonment for Dr. Mudd, O’Laughlin, Arnold 
and Spangler was changed. The order to confine them at Al- 
bany was revoked, and a new order directed that their incar- 



ENEMIES OF THE STATE 


74 

aeration should be in the remote military prison on Dry Tor- 
tugas Island in southern Florida. It was there that the prison- 
ers were taken to begin tlieir sentences. 

Aftermath 

Mrs. Surratt’s execution w'as followed by an amazing train 
of consequences. It is no overstatement to say that the gen- 
eral public was stunned by the news of her execution. She 
was the first woman in America to be executed by an order 
of the Executive or Judicial Departments of the United States 
Government. Mo.st people, .save those within the inner ad- 
ministration circle, had confidently expected that at the last 
moment her sentence would be commuted to life imprison- 
ment. 

Astonishment soon gave way to suspicion and accusation. 
Ugly rumors began to circulate. Why had all of the male 
defendants been chained and hooded and allowed to talk only 
to administration officials or to their tounsel in the presence 
of administration representatives? Why had execution of the 
four been set w’ithin forty-eight hours after Johmon had ofli- 
cially approved the commission’s finding? Why had the four 
sentenced to prison terms been consigned to the fever-infected 
military penitentiary at Dry Tortugas? Was it because the 
“higher-ups,” and particularly Johnson, who had profited 
most by Lincoln’s death, were afraid of the di.sclosures which 
the so-called conspirators might make? 

It became known that Payne, when he faced the gallows on 
July 7, had solemnly declared to General Ilartranft that 
“Mrs. Surratt was innocent of the murder of the President and 
of any knowledge thereof.” Hartranft had officially reported 
Payne’s statement to Stanton. Why had not the Secretary of 
War brought the det:laration to Johnson’s attention? And why 
had Stanton suppressed the diary found on Booth after he 
was shot? 

And it was strange, too, that Booth had on the day before 
the assassination left a card for Johnson at the Kirkwood 
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House reading, “Don’t wish to disturb you. Are you at 
home?” Was there any truth in the story that Johnson and 
Booth had been well acquainted— indeed, had often been 
drunk together and kept mistresses who were sisters? These 
and other ugly questions were pressed with fnci easing viru- 
lenc'e as time went on. 

Some of the mystery about the conspiracy and trial was 
cleared up the following year. After the asstissination there 
had been frantic artivity to track down John Surratt and 
bring him to trial with the eight other alleged conspirators. 
It was known or asstuned that he was in Montreal, and detach- 
ments of Federal odicers were hastily sent to Canada to htmt 
for him. 

'The search prosed fruitless. At the lii/'C ‘'urratt was con- 
cealed in Montreal and in a near-by village by a former mem- 
ber of the Confederate secret ser\<c and a C'^atholic priest. 
He stayed in hiding itntil September and then, without any 
particular attempt to disguise, took ship for England. In 
England he was recognized and, as it appeared later, his pres- 
ence tvas made known to the z\merican authoiities. For some 
undisclosed reason he was n<n molested and, in October, 
made his way to Italy and the Papal States. There, under the 
name of Watson, he enlisted in the Papal liuards. 

In April of iSOO his identity was di.seovcred by a fellow 
guardsman— Henry B. Saintc-Marie SainteMarie was a nati\ e 
of Maryland and had known Surratt there. Surratt at first 
denied his identity out later, dining a drinking bout with 
Saintc-Marie, admitted that he was John Surratt and boasted 
of his association wdfh Booth. 

Sainte-Marie, sensing the $25,000 reward which had been 
offered for Surratt’s capture, at once got in touch w th the 
American Minister, General Rufus King.” King immeuiately 
reported to Secretary ol State Seward. .After what would ap- 
pear to have been a considerable and unnecessary delay “to 


9 For reason^ never (lisclo>c(l the rcwarfl ^vus “revoked l>y an ortiei of the 
War Dcpartiiicnl on November 24, 1HO5. n()\\’e\er, aUcr the trial, Sainte- 
Marie was paid in addition to his tiavcling and other expenses. 



76 ENENflES OF THE STATE 

make certain of the identity” extradition proceedings were 
instituted. 

On Novenjber 7 Surratt was arrested by order of the Papal 
authorities. Despite elaborate precautions taken to prevent 
his escape, he eluded his guards and made his way first to 
Naples, then to Malta, and finally to Alexandria. There he 
was again arrested and turned over to the American author- 
ities. A month later he was placed in heavy irons aboard a 
ship bound for America. It arrived at Washington Navy 
Yard on February .p 1867. 

On February 19, 1867, Surratt was indicted by a grand jury 
of the District of Columbia, and charged with the murder 
and entering into a conspiracy to murder Abraham Lincoln. 

The Milligan case,^" decided by the United States Supreme 
Court in December of 1866, had determined that the trial of 
a civilian by a military tribunal, such as that which had tried 
Mrs. Surratt, was unconstitutional. The highest judicial au- 
thority in the land had given legal sanction to the argument 
which Reverdy Johnson had .so vainly urged on Mrs. Surratt’s 
executioners only eighteen short months before. John Surratt 
had to be tried in a civil court and by a jury of his peers. 

This was not the only advantage Surratt won by his flight 
and delayed trial. The wind of popidar feeling had veered. 
The administration was under suspicion and .sentiment out- 
side administration circles was well-nigh unanimous that 
Surratt, no matter what the presumptions were against him, 
was entitled to a fair trial. 

Able and experienced counsel volunteered for his defense. 
Joseph H. Bradley, the leader ol the Washington bar, and 
Richard Merrick, a splendid lawyer and brilliant orator, ap- 
jieared for him. Moreover, the defense, with the record of llie 
military trial available, knew in advance the testimony of 
many of the witnes.ses who would be called by the piosecu- 
tion. And contrary to the rule of the military tribunal, John 
Surratt could take the stand and be heard in his own defense. 


10 Ex Parte Milligan, ^ Wallace (yi U. S.) 2. 
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The administiation did its best to oveiToiue these handi- 
caps. E. C. Carrington, the district .ittorncy for the District 
of Columbia, was a well-regarded and able lawyer, but his 
forebears were Virginians and one of his brothers had served 
in the Confederate Army. This rendered hifn suspect, and 
Stanton and Seward took no chances; they placed Edwards 
Pierrepont in charge of the prosecution. Picn^pont was a 
prominent trial lawyer of New York, a bosom friend of Stan- 
ton, and under heavy obligations to both Stanton and Seward. 
Assisting him, and alscj selected by Seward, was Albert (ial- 
latin Riddle, a well-known Washington lawyer of marked 
ability. The prosecution enjoyed another advantage— it 
picked its own trial judge, Ctecuge P. Fisht r. It was accurately 
predicted that Judge Fisher would justily the confidence of 
his sponsors; he would do all in his power— through his rul- 
ings on evidence and his ( barge to,t!ie jury- to bring about 
the conviction of the accused. 

On June to, 1867, the trial of John Harrison Surratt got 
under tvay. A jury satisfactory to Ix^th sides was selected. The 
jury was charat teri^cd by one newspajter as “the best Wasii- 
ington has seen in many years.” All its members were men be- 
tween forty and fifty years of age. Half of them wcie men hauls. 
All enjoyed high re,spcct in the tornmunity. Several of 
them had been members of the Washington city council. 
There were no pronounced radical Republicans and no seces- 
sionists on the panel. 

The prosecution elected to rest its case on the general 
evidence introduced at the military iiial of the assa.ssi nation 
of the President, the attack on Secretary Set.ard and the (on- 
nection of Surratt with Booth and the other alleged c<^nsj)ira- 
tors, and to place its major emphasis on new evidence that 
Surratt had been in \Vashington. and jjresumptively playing 
bis j>art in the conspiracy, on April t.}. I he defcn.se, sensing 
the weakness in the Government’s (a.se and the strength of 
its own in this last respect, maneuvered with great adroitness 
to make it the determinative issue in the ca.se. 

To prove that Surratt was in Washington on tlie day when 
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Lincoln was assassinated, the prosecution produced tliirtecn 
witnesses. Seven of these “thought” they had seen Surratt on 
that day, or had seen a man “that looked a good deal like 
him,” but said they could not be absolutely positive in their 
identification. 'Three of them had discreditable occupations 
or criminal records. All thirteen suffered grievously under 
Mr. Bradley’s devastating cross-examinations. 

It was well established that Surratt had been in Montreal 
on April 12. Five witnesses h'r the defense took the stand 
and swore they had seen him and talked with him in Elmira, 
New York, on the morning and afternoon of the thirteenth. 
All were men of substaiue and unimpeachable. Elmira was 
some three hundred miles distant from Washington. The de- 
fense showed by railroad employees and timetal)les that wash- 
outs and disrupted schedules would have made it impossible 
for Surratt to have taken a train out of Elmira on the after- 
noon of the thirteenth and arrived in Washington on the 
fourteenth. There was positive and uncontiadicted evident e 
that Surratt was in Montreal on the sixteenth. 

Weichman appeared as the chief witness against Surratt. 
To his previous testimony he added details, but these were 
directed not so much against John Surratt as against his 
mother. The prosecution was at least as anxious to justify the 
execution of Mrs. Surratt as it was to obtain a verdict of 
guilty against the son. 

If the direct examinations of the Government’s witnesses 
arc alone considered, the prosecution made a much stionger 
ca.se against John Surratt than it did against his mother. 
There w'as, however, this important difference between the 
two trials. In the second trial every one of the Government’s 
witnesses had to undergo the acid test of intelligent and bril- 
liant cross-examination. Few of them sui vived it. 

There were, moreover, .sensational circumstances which 
directed suspicion at the prosecution. The register of the 
hotel at Elmira, New York, where Surratt had stopped imme- 
diately preceding the fifteenth, had disappeared, f^urther- 
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more, Surratt testified that on the fifteenth fie had gone frou' 
Elmira to Canandaigua, New York— some fifty miles distant— 
and frcm there had sent a telegram. I’hc i .riginal of it— held 
by the Court to be the only competent evidence-had also 
disappeared from the telegraph comjiany’s fifes! In Canan- 
daigua Surratt had registered at the Webster Hotel under the 
name of John Harrison. There was no question that the 
handwriting in the register was Surratt s, but the Court re 
fused to admit the register in evidence because, it said, while 
it might have been competent if offered by the proseemion, 
it became, when offered by the defendant, “self-serving 
testimony.’’ 

The circumstance which told most heavily against the 
C.overnment was the diary taken off liooJi’i body after he 
had been shot. The book had been effectively kept out of 
the military trial. It contained nuMierous references to the 
kidnaping plot and had the Covernment nrrt supjrrcssed it 
entries would have confirmed the defenses of some of the de- 
fendants— particularly At/erodt, Arnold and O’Laughlin. On 
the trial of John Surratt the prosecution was forced by the 
defense to produce Booth’s diary. Entries made in it by Booth 
as late as the thirteenth and fourteenth of April indicated 
clearly that the murder plot had not been conceived by 
Booth until a dav or two before its attempted execution— and 
that no one of Booth’s associates other than Atzerodt, Payne 
and possibly Herold had knowledge of it. Nor was that all. 
Eighteen pages of tb<* diary, which presumably would have 
contained entries made earlier in April and March, w'cre 
missing. 

Surratt’s testimony was relatively brief. He had been a party 
to the kidnaping plot, but it b.ad never gone beyond t!\e talk 
stage. He liad known n'''thing about Booth’s plan to kill the 
President, the Secreury of State, the Vice-President and Gen- 
eral Grant, 

The summations of the Government’s coumsel were unre- 
strained and vicious, but brought no protest from the trial 
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judge. The Court’s charge came as close to a direction to 
find the defendant guilty as language short of a specific direc- 
tion could make it. 

On July 7, at a little past noon, the jury retired. It deliber- 
ated for nearly three days. At the end of that time it reported 
to the court that it was unable to agree, that from the outset 
it had stood eight for acquittal and four for conviction. 

Surratt was returned to the old Capitol Prison. After six 
months he was admitted to $25 000 bail, only to be immedi- 
ately rearrested on a new indictment charging him with con- 
.spiracy and treason. This charge, however, was speedily dis- 
missed. More than two years had elapsed since the j)erpetra- 
tion of the supposed offense, and prosecution was barred by 
the statute of limitations. In June of 1868 Surratt was re- 
leased. Three months later the murder indictment pending 
against him was dismissed. There was no further pro.secu- 
tion." 

The trial of John Surratt had a startling immediate conse- 
quence. During the summations for Surratt both Bradley 
and Merrick made bitter and sarcastic references to the mili- 
tary tribunal’s verdict against Mrs. Surratt, and, particularly, 
to the hypocritical recotmnendation for mercy which had 
been signed by a majority of the judges and ignored by Sec- 
retary of War Stanton and President Johnson. Although there 
had been rumors the year before of such a recommendation, 
the pre.ss had given it no publicity, and no information con- 
cerning it had come from any official source. Now, however, 
the public clamored for the facts. And this is what developed. 

General Holt, Judge Advocate Cieneral, had been present 
throughout the commission’s deliberations and had strenu- 
ously argued for the death penalty for all of the defendants. 
Through Holt, Secretary of War Stanton w'as continuously 
kept informed of the course of the tribunal’s deliberations 

11 Surratt's life after his release fiom prison was uneventful. He taught 
country school for i while in Maryland, and was later employed for a number 
of years as freight clerk for a steam-packet company in Baltimore. He died 
in 1916. 
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and the attitudes of its several members. Both Holt and 
Stanton protested vigorously when the penalties for Mudtl, 
O’Laughlin, Arnold and Spangler were fixed at terms of im- 
prisonment. But the commission, despite the pressure, ad- 
hered t(j is convictions. 

Five of the nine judges had declareti themselves in favor 
of a life-irnprisonment sentence for Mrs. Surratt. Molt and 
Stanton made violent objections. The live were reluctant to 
yield their positions. Stanton suggested to Holt that he ob- 
tain a compromise: the five judges sho ild join the other f.nir 
in a verdict of death for Mrs. Surratt, but sign a recommenda- 
tion that the sentence should be coiinnuted by the President 
to life imprisonment. Holt jiroposed the coinpromise to itie 
commission and argued that it would ‘])rest.M unanimity in 
the court.” Furthermore, .said Holt, if the death j'cnaKy were 
pronounced and publicized, John S'vnralt might come lor- 
ward and give himself up. And if Johnson pardoned Mrs. 
Surratt, he wemid get credit with the public for having per- 
formed a merciful act. 

The live recalc in ants agreed to the plan. Judge Adv(.cate 
Bingham drafted the recommendation. It was addressed to 
no one. General Ekin cojiied it. and he and his a.s.sociates. 
Hunter, Kautz, Foster and Tomkins, signed it. Tin- docu- 
ment read: 

The undersigned members of the commission detailed 
to try Mary K. Surrai and others tor conspiracy and the 
murder of Alnaham lancoln, late Pre.sident of the United 
Stales . . . respec tfully ])ray that the President in consideration 
of the age and sex of the .said Mary F. Surratt, if he can upon 
the facts of the case find it con.sistcn' with his .sense of duty 
to the country, commute the 'ontence of death whicl- ilie 
court have been constrr ir«:d to place upon hei to imprison- 
ment for life. 

Johnson had been ill and rvas confined to his bed when the 
iribtinal gave its verdict. It was conimnnicated to him by 
(ieneral Holt, who read him a summary report of the commis- 
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sion entitled “Formal Report of the Case.” Whether John- 
son read, or had read to him, any part of the transcript of 
the evidence is, to say the least, doubtful. One thing is cer- 
tain: the ‘‘Formal Report of the Case” contained no reference 
to the recornihendation for mercy. 

When these facts were disclosed to the public, there was 
literally ‘‘confusion worse confounded.” Johnson declared 
that he had never seen the recommendation for mercy and 
that neither Holt nor Stanton had told him about it. Holt 
accused Stanton of having suppressed it. Stanton acru.sed 
Holt of having withheld it from Johnson when he read him 
the commission’s report. The truth remains in doubt. 

There are circumstances which would seem to support 
Johnson.’s contention that the paper was never hrought to his 
attention, and to settle responsibility for the crime— it cannot 
be otherwise characterized— on Stanton and Holt and his 
associates. 

The recommendation seems to have disappeared from the 
files of the trial immediately after Jolnrson signed the order 
executing the commission’s verdict. 

Judge Advocate General Holt j)repared an ofTicial re})ort 
of the proceedings for the record. It contained no relerence 
to the communication of the live judges which recommended 
commutation of the death sentence. 

Ben Pittman, the chief shorthand reporter of the trial, [)uh- 
lished in November iSOr, “An Authentic Record of the Trial 
of the Assassins of the late President.” It contained no refer- 
ence to the recommendation for mercy. It is tjuitc possible 
that Pittman, who was not present during the deliberations of 
the commission, knew nothing of it. But Pittman’s record is 
prefaced with the statement of Brigadier General Henry L. 
Burnett, Judge Advocate, that he had personally examined 
the record prepared by Pittman and that he certified it was 
correct. That Burnett knew of the recommendation there 
can be no doubt. 

Captain Wood, Mrs. Surratt’s jailer, wrote long afterward 
that Johnson was troidiled by the furor which followed Mrs, 
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Surratt’s execution. The President sent for him and asked 
him whether he thought she was guilty. Wood answered that 
she should not have been hanged, and (ohnson, according 
to Wood’s account, said he regretted he nad not commuted 
her sent ^nce. Apparently at that time neithet' Johnson nor 
Wood knew of the recommendation for mercy. 

It is true that the relations between Johnson and Stanton 
were severely strained during the two years following the 
military trial. Yet it may be significant that in less than a 
month after the John Surratt jury had been discharged and 
when the agitation over the controversial recommendation 
for mercy had reached its height, Johnson addressed a letter 
to Stanton, dated August 7, 1867, which read: 


Sir: 

Public considerations of a high cjiaractcr constrain me to 
say that your resignation as Secietaiy of War wiil be accepted. 

(Signed) Ani'rkw }ohnson. President ol the United States. 

Stanton refused to resign. Johnson issued an order of per- 
emptory dismissal. Stanton refused to relinquish his portfolio 
and barricaded himself in his ofhee. 

I'he Secretary of State may hase considered he had legal 
authority for his defiance. Immediately after Lincoln’s assas- 
sination Johrson had allowed himself to be completely dom- 
inated by the .so-called Republican Radicals. These included 
Stanton and a power'^iil group of legislators in both houses 
of Congress. The Ra 'icals advocated harsh retaliatory meas- 
ures against the South. Their vie\^ was that the Southern 
states had ‘'rebelled against the l^nion. ’ had been conquered 
after a bloody and costly war. and. therefore, should not be 
readmitted as sovereign states, but ruled as conquered 1 rov- 
inces. 

In the course of his first two years as Pre.sident, Johnson did 
a complete about-face. By 1 867 he was firmly convinced that 
his great predecessor’s policy of generosity and “binding up 
the nation’s -vounds” was the right policy. This brought him 
into direct, bitter and violent conflict with the Radicals. 
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Simultaneously with the passage of the National Act ol Re- 
construct ion, Congress had passed, some say at Stantons in- 
stance, the so-calletl “ J’emirc of Office Ad. Botli had been 
disappro\ed by Johnson and enacted over Jiis veto. I'he Ten- 
ure ol Office Art deprived tlie President of the right to remove 
officials whose appointment retiuired Senate approval nnle.ss 
the remo\al also received Siich approval. 

By his discharge <»f Stanton, Johnson had, in the opinion 
of the Rejnddican Radicals, \iolatcd this law. This defiance 
of the assumed legislative prerogative, added to an accumu- 
lated catalogue of other grievances, spurred Johnson’s ene- 
mies to action. On February 24. iSficS, Clongress, controlled 
by Radical majority, took an unprecedented action— one un- 
known before or since in the history f)f the United States. It 
voted the impeachment of the President. The most j^rom- 
inent of the eleven articles of impeachment was that Johnson 
had removed the Sectetary of War without the consent of the 
Senate, in violation of the 'renure of Ollice Act. 

Andrew Johnson’s impeachment trial was held before a hos- 
tile Senate served by Stanton’s old henchman, John :\. Bing- 
ham. The circumstances mav well have j)rompted the accused 
President to think back to that other trial, less than ihiee 
years before, in Arsenal Prison. If so, Johnson may have also 
remembered a plain woman w ho, without inllueiice or o|)por 
tunity for adequate defense, faced a prejudiced coutt of his 
own appointment and the opposition of the .same powerful, 
resourceful and ruthless Stanton, determined then as now to 
bring about the de.struction of the object of his hatted bv 
whatever means were necc.s.sary. 

There w'as in Johnson’s favor, however, one advantage 
which W'as denied Mrs. Surratt. Adverse judgment against 
him had to have the concurrence of two thirds of his judges. 
The vote, at the end of a farcical hearing, .stood thirty-live 
against and nineteen for him— one vote short of the ton.stilu 
tional requirement. 

The failure to impeach Johnson marked the decline of 
Stanton’s star. ExcejJt for a brief interlude when Chant served 
as acting secretary, Stanton held his cabinet post until Grant’s 
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inauguration as President in 1869. Stanton had confidently 
expected that, with Johnson removed from office, his ovn 
enhanced prestige would land him in the Presidency in the 
irtfiS elec tion. With the nomination of C>rant his dream of 
altainii , the su[)reme authority was ended. Tfirm having .se- 
cretly done everything he could to block Ciram’s nomination 
lor the Presidency, Stanton joined the bandwagon crowd after 
the iHOH convention and worked hard for Cirant’s election, 
fie confidently expected to retain his cabinet post. In this 
he was disappointed. Cirant, profiting by the unfortunate ex- 
periences of I^incoln, endeavored to surround himself with 
men who were not only loyal to the Union, but also loyal to 
him. finder such specilie.Ttions there was no plac:e for Stanton. 

Stanton, however, still had frienils, and in December 18G9 
these succeeded in getting firant to appoint him to a vacancy 
in the Supreme Court of the United, States. He was promptly 
confirmed by the Senate, but this last honor had come too 
late. Stanton’s lu-aUh had been failing and he was a sicker 
man than either his friends or enemies knew. His Herculean 
labors dining the eight mo.st fateful years of the Republic had 
taken their toll. He died within the wee^k following his 
appointment. There was a w'idely circulated story, persistent 
l)ut utterly without substantial foundat'on. that he had com- 
mitted suicide. Some romanticists have built on this flimsy 
foundation i.ic additicmal fantastic assumptiem that his self- 
destruction w'as prompted by remorse few the part he had 
played in bringing a. mt Mrs. Surratt's death. 

While the diamatic light between Stanton and Johnson 
W'as building to its amaziiig climax, a c'rama of a far different 
sort was being enacted at the military prison at Dry Tortugas. 
fn the summer of 1807 an . pidcrnic of yellow fever swept 
through the jwison. It killed off hundreds of the inmates, 
many of the prison c iiu ials and all of the penitentiary’s 
medical staff. With the plague at its height, Dr. Mudd begged 
to be allowed to help his fellow prisoners. In their desperate 
extremity the prison authorities allowed him to take over. 
His stern and sensible measures— largely improvements in 
sanitation and the living conditions of the convicts— soon 
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brought the epidemic under control. In gratitude, all of the 
officers at the post joined in a petition to the President that 
Dr. Miidd be released, riiere was the inevitable delay, but 
one of President )ohnson’s last official at ts was to pardon run 
only Dr. Muetd. but also Arnold and Spangler. Ol^nighJin 

bad fallen a viciini of the plague. 

Arnold returned to Haltiinore and obscurity. Dr. Mudd 
returned to his practice iti Bryantown. Maryland. With him 
came Spangler, who had attached himsell to the doctor with 
a doglike devotion whic h continued throughout his life. 

What of Lloyd? The truth is obscure. One widely circu- 
lated story has plausibility: he drank himself to death and 
died as he had lived— a coward, calling in his death agony 
upon (lod to forgive him for having, by his lying, brought 
Mrs. Surratt to the gallows. 

Weiehman. by repeatedly trading on the “great sacrifices” 
he had made and the help he had given the (iov'ernmeni in 
its fight to convict the Lincoln conspirators. ke}>t himself 
more or less contimiously on a Federal jvayioll until iSSj. 
w'hen the victorious Democrats took unto themselvc's the 
.spoils of office. When Weiehman re<di/c-d that his pro.s[)e( t 
of living out his life in Federal employment in Washington 
was hopeless, he moved to .-\nder.son. Indiana, where his 
brother was the local parish priest, d heie he started a biisi- 
nes.s-aud-shorthand .school, in which he did pra< tically all the 
teaching. It was not a particularlv [rrolitable venture but it 
gave him a living. It is said that tluoughout his life he 
carried a pistol ancl lived in mortal dread lest some avenger 
erf Mrs. Surratt would kill him. Indeed, he c laiined that on 
two occasions he had been shot at from ambush. 

Weichrnan lived until pine of 1902. When he was told his 
end was approaching, he called from his bed lor pen and 
paper, and gave the world his final fc'stimony: 

This is to c:e!tify that every word I gave in evidence at the 
assassination trial was absolutely true, and now that 1 am 
about to die, with love and mercy I commend myself to all 
truth-loving people. 
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He signed the statement in the presence ot witnesses and 
a few hc'urs later passed away. 

Aftci .1 controversial and famous trial there usually appears 
an incv‘ able spate of memoirs by participants or interested 
onlookers. The Lincoln conspiracy trial cvokbd many such 
accounts, most of them, unfortunately, concerner inore with 
self-exculpation or self-interest than with fidelity to truth. 

Before his death Lincoln had not been without bitter ene- 
mies and many detractc.s, but history affords no parallel in 
which the death of a great bist contrtn eisial figure silenced so 
effectively all criticism of the man and his acts as did J.incolr’s 
assassination. Soon there lemained only paeans of praise and 
gratitude for his service and liis sacrifice. Almost before he 
was en.ombed l.iucoln had becotne a legeno. 

A cult— the students of Lincolnia— was born. Its devotees, 
counted by the hundreds, ha\e travc-ted the highways and by- 
ways searching for more, and ever more, light on the life and 
death of the (Jrcat Lmancipator. One result of the exhaustive 
researches of these zealous delvers into the public records and 
surviving papeis of Lincoln’s contemj)oraries has been a 
wealth of dramatically told stories whi' h have sjnm a fantastic 
web of mystery around :ho assassination. None of these, how- 
ever, has increased substantially the information which is to 
be? derived bom die trial record, or which was revealed to the 
public following the trial of John Sunatt. 

With the full storv told then, what can be conciudea re- 
.specting the jutlgmei > against Mrs Surratt? 

She wa'< adjudged giiiltv solely or the ciicumstance of her 
failure to recognize Payne when he shoAcd itp at her door on 
the night of her arrest and oti the testimony of Weicbman and 
IJoyd. 

d’hc failure of Mrs '^ inatt to identify Payne on the iiight 
ot her arrest was satisfav.iorily explained by Payne’s complete 
disguise, the dim light and the woman’s failing eyesight. 

Lloyd can be at once eliminated as an obvious, if not a 
proved, pcr'urer. 

The record and acceptable extraneous evidence support 
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the charge that Weichnian suppressed facts within his knowl- 
edge w'hicli would have aided Mrs. Surratt. He supplemental 
other facts with false and damaging details. Some of his iiiler- 
ences, accepted as evidence, had no basis in fact. All ol ih(“.se 
deviations from truth can logically be charged to Weiclnnan’s 
self-interest. Either he had been a Southern sympathizer or 
he “had been playing both side.s.’’ He was a member of the 
Surratt household. He was a close friend of John Surratt. 
He knew Booth. Payne and Atzerodt and the Confederate 
agents, Mrs. Slater and How'ell. He was suspect, and knew 
it. So he gave the Government the testimony it needed in 
order to save himself. 

Had Mrs. Surratt been tried in a civil court, before an 
honestly .selected jury, .she w'ould, in all likelihood, have 
been promptly actpiitted. In normal times any t ivil court of 
review would have set aside a judgment of conviction based 
on the evidence before the military tribunal, (.’rowning the 
whole unstable structure is the cruel fact that the military 
tribunal which condemned her was without juri.sdiction to 
try her! 

When the Supreme Court of the United States ruled in 
the Milligan case that a military tribunal of the same charac 
ter as that w'hich had tried the Lincoln conspirators coidd not 
usurp the functions of the operating civil courts, and court- 
martial civilians, it made this solemn pronouircement: 

The importance of the main question [the juri.sdiction of 
the military court] . , . cannot be overstated: for it involves 
the very framework of the Government and the fundamental 
principles of American liberty. 

I’he case of Mary Eugenia Surratt is a frightful and con- 
vincing demonstration that there is no principle within the 
framework of our Government more fundamental and more 
to be guarded than the right of a civilian accused of crime to 
a trial by an impartial jury of his peers in a civil court. 
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The Teapot Dome Cases 


The Teapot Dome Scandal xvilh ils disclosures of ixniality 
at the highest levels of governmeut shocked the nation as it 
had not been shocked since the rexielations of corruj>fion in 
the Grant administration fifty years before. 

Everything about the Teapot Dome affair was extrao'^di- 
nary. There was the United States Senate imwstigation headed 
by the incorruptible and redoubtable Thomas J. Walsh. 
Ther. was the subject matter of the investigation— the barter- 
ing aivay for a comparative “mess of pottage” of the fabulously 
rich naval oil reserves. There was 'the archculprit— Secretary 
of the Interior Albert Bacon Fall. Finally there ivere the 
beneficiaries of official torrupt ion— Harry F. Sinclair of the 
Mammoth Oil Company and Eduuird L. Doheny of the Pan- 
American Petroleum, ir Trattsport Company, two of the rich- 
est arid most povjcrful, and where fheit interests v'cre con- 
cerned, two of the most resourceful and ruthless busines.'>men 
in America. 

The decade of litigation -which follow'd the sensational 
findings of the Senate ( ommittee -was no less remarkable: txvo 
civil trials and six ('’iniinal trials which finally restored the 
naval rescii’cs to the United State.>, fnit one of the manipula- 
tors -a>ho flouted legal processes in jail for nine months and 
landed the archcriminal— the betiayer of his official and pub- 
lic trust— behind prison bars. 

Today these cases have a dual significance. For lauiyi ‘ they 
record a highly coni/i '• and bitterly contested litigation in 
zchich both sides were represented by some of the most brilli- 
ant advocates of their generation. For laymen these cases 
demonstrate democracy’s boast that no man, rich or poor, of 
high or low .'state, is above the laxa. 
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I V i8<{.i the French j)hilosopher Dc Toequeville wrote in 
his shrewd analysis of deinoeraey in America: “In demo 
eralic republics the power whirli directs soc ietv is not 
stable, for it often c hanges liands and assnme-s a new diiet 
tion. but, whubexer way it turns, its tone is almost ine 
sistihle.” 

The truth of that obserxation on the flexibility and, some- 
times, instability of Ameiiean Clovc'rnment has been repeat- 
c*dly demonstrated— perhaps i.ever so strikingly as in the 
l/nitcd States’ national election of tc)2o. 

W'orld W'ar I— the “war to end war’’— was over. I'hc patri- 
otic fervor which had sent 3,000,000 Americans to tiie battle- 
fields of France to the accompaniment of the martial strains 
of “Over There” and “Tip[)crary” had cooled. The- Trc’aty 
cd Wrsailles, xvith its League of Nations and dream of j)er- 
petual peace on earth, had been rejected by the Senate of the 
Ifnited States. There were worldxvide postwar dislocations 
and distresses. There was near chaos at home: inflation fol- 
lowed by deflation, buyers’ strikes, business failures, widc*- 
.s[>reatl unemployment, I.\V^\V. disturbances, fiery-cross burn- 
ings by a recrudescent Ku Klux Klan, "Red” scares, race 
riots and general unrest. 

“The power which directs”— the irresistible force of the 
majority— demanded a change, “a new direction.” It was 
tired of altruism, tired of idealism, tired of Woodrow Wilson 
w'itli his cold intellectual superiority and lofty preachments 
of America’s duty to humanity. It wanted to put all abstract 
humanitarianism and long-range formulas behind it and con- 
centrate on measures to attain the practical near-at-hand 
things— peace at home, an end to governmental intermed- 
dling in private business and, lor the plain citi/en, security 
through a steady, well-paid job. 

The 1920 Rejmblican Oinvention offered the ideal candi- 
date to satisfy the nation’s mood— 'W’arren (.amaliel 1 larding. 
No one had ever accused this man of altruism, idealism or 
intellectual brilliance. His .service as a United States Senator 
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from O ) had been undistinguished. But he did not preach 
and he v .s superbly handsome— some newspapers said he had 
the fan. of a Washington”— warmhearted, affable and toler- 
ant. Moreover, he was conservative and dependable-a man 
with his feet on (he ground,” a typical American, veritable 
Babbitt Iroiii Main Street, U.S.A. This was the man ^vho 
emerged from the “smoke-filled ’ room in the Congress Hotel 
in Chicago as tlie final choi( e of his party. 

One of Harding’s first tampaign speeches wa.> perfectly 
tuned to the popular diord: “America’s present need is not 
heroics, but healing, not nostrums, but normalcy; not revo- 
lution, but restoration: not stiigery, but .serenity.” And the 
slogan “Back to Xcrmalcy with Harding and Coolidge” be- 
came die keynote of the cam})aigri 

Neither Harding nor anvone else defined this new and ap- 
pealing word normalcy. Definitioii'was not necessary. It has 
Iretpiently been remarkeil bv the political wise men that 
“people usually go to the polls to vote against somebody." In 
1920 the volets flocked to the polls to vote against Wilson vs V.o 
was not a candidate, a war that was already over and coiidi- 
tions which had inevitablv followed the war. Harding was 
triumphantly elected. 

He received as niiu h pojnilar good wall as was ever vouch- 
safed to a rew'y elected President. The great majority of 
American votcis was happy in its .selection. As Frederick 
I ewis Allen, a popu’ar historian of contemporary events, has 
recorded,’- “getting ; way from tlu austerity of Wilson was as 
warming as a spriiig thaw after a winter of distontent.” 

The “honeymoon" followdng the inauguration of a new 
President lasted lotiger than usual. There was general ap- 
proval of the new cabinet .’ivlecdons. The appointr.'f nt of 
such outstanding fig.'’ as Charles Evans Hughes for Secre- 
tary of State, Herbeit i looser for Secretary of Commerce and 
Andrew W. Mellon for Seiretary of the Treasury obscured 

1 Frederick Lewis Allen, ’ >nly Yesterday (New York and London: Harper & 
Brothers, ic .1,. 
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for the time such inferior selections as Edwin Denby for Sec- 
retary of the Navy. Harry M. Daugherty for Attorney Gen- 
eral and Albert B. Fall for Secretary of the Interior. 

The prestige of the administration was greatly enhanced in 
its first year by the success of the Washington Conference 
for the limitation of naval armaments— treaties with Cireat 
Britain, japan and France halted the mad, tax-burdening 
competition for naval supremacy. This accomplishment was 
due entirely to the genius of ti'e great Secretary of State, but 
the popular verdict gave credit to Harding. 

Harding profited similarly from the splendid efforts of his 
Secretary of the I’reasury. With the support of a co-operative 
Congress, governmental expenditures were drastically cut, in- 
come taxes lowered and the national debt reduced 

His pardon of labor's martyr, Eugene V. Debs,“ and his aid 
to the steelworkers in their successful fight for an eight-hour 
day won Harding the plaudits of union labor. 

But if Harding reaped the rewards of the efforts of his con- 
scientious and able appointees, he was eventually to be 
plagued to his death by the acts of his unworthy ones. 

The storm clouds began to gather in the spring ol 1923. 
First was the Senate investigation into the administration 
of Charles R. Forbes, whom Harding had appointed head of 
the Veterans Bureau. Rumors of “kickbacks” by contractors 
to whom contracts for the construction of veterans’ hospitals 
had been given had reached the President before the inquiry 
had been instituted. As a result Forbes had been asked for 
his resignation and hurried aboard an ocean liner bound for 
Europe. Charles F. Kramer, Forbes’ closest assistant and legal 
adviser to the Veterans Bureau, committed suicide rather 
than face the inquisitors. 

Within three months there was another suicide— this time 
it was “ jess” Smith, confidant and inseparable companion of 
Harry M. Daugherty, the Attorney General. In an incredibly 

2 Debs had been conviefed in 1918 for “obstriictinp; the conduct of the 
war." and had served three years in the Federal penitentiary at Atlanta. Hard- 
iiif* commuted his ten-year sentence to expire December 24, 1921. 
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short time after coming to Washington, Smith had established 
a reputation as the “number-one fixer” of the administration. 
And the reputation was justified. Smith “delivered” and the 
natural conclusion of those who profited by the deals was 
that i7;.ugherty was in on them. 

When Smith tvas found shot to death the rumor that “ Jess 
had killed himself to protect Daughertv” spread. I’here were 
also veiled hints that the President was either unwilling or 
incompetent to deal with the a(( innulatiiig embarrassments 
impo.sed upon him by his friends.‘‘ 

Perha{)s it was to a\oid any more unsavory revelations or 
at least to be absent when they occurred that Harding decided 
to lea\e Washington. For some time he had been planning a 
combination vacation and barnstorming trip which would 
take him to Alaska. On June 20 . icta*}, wearied of Washing- 
ton and beset with apprehension.^, he began the journey 
■which was to be his last. 

Many and it reconcilable versions of that journey and of 
the President’s mysterious fatal illness have been circulated. 
Whatever the truth, death, which came on August 2 , merei 
fully spared Harding the humiliation of living through the 
exposure of the greatest scandal of his or any other adminis- 
tration. Had he lived, Harding would have seen his trusteil 
friend and his appointee as Secretary of the Interior. Albert 
liacon Fall, oixmght to the bar of justice to answer for crimes 
committed against the United States. 

In the early part -i i<(22, the .s»x-ond vear of the Harding 
administration, the United States Senate began to investigat*' 
the management of certain United States iiaval oil reserves. 

s Much Inter (1927) Forl)Cs was 'ip|>»-ehciulcd. tried, convicted and scntriKi d 
to prison on a charge ol having cleLr.iiidtd the government, and oru of Jess 
Smith’s contaci-s— I’homas \V. Miller, ffaiding’s appointee as Alien fioperiy 
C’lisrodiaii— wa.s convicted i ^cepiing a bribe to influence an ofRcial action 
arul sent to jail. In the latte ca.se, it was shown that Smith, for his “services’* 
in expediting a doubtful claim through the Alien Property Custodian’s office, 
received something over ^)20 o,(kxi, Srjo.otKi of which he ^ave to Miller an<l 
$|o,ooo of which lie gave to Mai Daugheii), the Attorney General's brother. 
'The $p).o(Ki was deposited in a bank in Washington Court House, Ohio, in a 
special account which was controlled by Harry M. Daugherty. Harry M. 
Daugherty later indicted as the receixtr of a bribe, but after two trials 
resulting in disagreements, the charges against him were dismissed. 
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It was only a few months after Harding s death that tliis in- 
vestigation exposed Albert Fall and others who had sought to 
enrich themselves by the illegal disposal and exploitation of 
these reserves. 

The Senate investigation was touched off by a citizen of 
Wyoming, a small oil oi)erator. In the early part of April 1922 
this citi/cn wrote a letter t() his Senator. John li. Kendrick, 
and in this letter he stated that oil land belonging to the gov- 
ernment and known as the Teapot Dome Naval Reserve was 
being lea.sed by the Secretary of the Interior to one of Harry 
F. Sinclair’s companies— the Mammoth Oil (iOmpany. "I’he 
deal, read the letter, was secret, and no other oil companies 
liad been invited to submit competitive terms for a lease. 
Furthermore, the oil on this land was supj)o.sed to be part of 
the Navy’s oil .supply. Why was it being leased at all? Fhe 
letter asked an even bigger (piestion: What did the Secretary 
of the Interior have to do with this di.sposition of Navy 
reserves? 

Senator Kendrick wrote Secretary Fall a courteous, formal 
letter asking for a statement ol the facts of the Teapot Dome 
transaction. He received no reply. So, on ,\pril 15, 1922, 
Kendrick intrcjcluced in the Scniate a lesolution calling on 
Fall and Sec retai y ol the Navy Denby to advise the Senate 
on the particulars of this allt'ged deal: Were genernment oil 
lands being leasc-d to a pri\ate corporation and, if so. why? 

A Senate resohrtiorr could irot well he igtrort'cl arrd otr 
April r9 the Dejrartment of the Interior relc'a.sed a public 
sfalement about the matter. 1 his was a briel declaration, 
signed not by Fall but by a subordirrate ofircial, that a lca.se 
oi government oil larrds in Wyortrirrg had been made to the 
Mammoth Oil Oorrrpany and that a corrtract for oil .storage 
fac ilities at Pearl Harbor was also being nt‘gotiatt:tl with the 
Parr-Arnerican Petrolettrn R: Trarrsport (lompatry (a com- 
pany dominated by Kdw.ard T. Doheny), which involved the 
drilling of wells in what w'as kncjwn as the F.lk Hills Naval 
Reserve in California. The rea.son gi\en for the lease and 
contract was that “oil was being drained from these reserves 
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in very large quantities, amounting to millions of dollars of 
loss up to the present time, by wells on adjoining lands, and 
that in a few years the government rese; ves would be de- 
pleted.” 

On y'.pril 21 Fall hinrself replied to Senator Rendrick’s let- 
ter and explained that the secrecy wnich had a* tended the 
negotiations for the leases was thought desiiaole in view of 
the strained relations with Japan. 

The exjilanations were plausible and apparently satisfied 
everyone but Senator Robert M. LaFollettc (the eiderV 
LaFollette’s{ ru.safling experience in ^Visconsin had ingrained 
in him a susjiicion of all government deals with big corpora- 
tions. Parting with America’s wartime oi! re.serves was, he 
felt, .sufficiently .set ions to merit ihoiough .ligation. With 
no pai titular opposition from his colleagues, lie introduced 
and had pas.sed a lormal re.solutiv)n directing the Senate 
Coiniiiittce on Public I,ands lo investigate the ‘ entire subject 
of lea.ses of naval oil re.serves, ’ and ‘‘compel the pretsentation 
before it of all documents and official data connected there- 
with.” 

President Harding, either of his own motion or, as it was 
later chargeil, at the instant c of Fall, took official notice of the 
Senate re.solution. On |unc 7 he atidres.sed a letter to the 
Senate in which he gave his unqualified arijiroval of the ac- 
tions of his appointees. Denby and Fall, in the handling of 
the naval reserves. 

Thtimas |. \Valsh, Oenionatic I'^nited States Senator from 
Mtmtana, was named thairman ot flic subcommittee of the 
Senate Cloniinittee on Public lands to conduct the investi- 
gation. riie selection of Senator ^Valsh insmed an honcvsi. 
and thorough inquiry. \Val.>u. fjetore entering the I'ritcd 
States Senate in Hpip h'’d been Montana's ablest lawver. His 
practice had been largely in the field of mineral law. He was 
a personally incornqitible man. who set high standards for 
public servile. He was known as an unajiproachable, austere, 
determined and relentless prosecuti'r. At the time he assumed 
the chaiinianship of the investigating conuiuttee he was six- 



ENEMIES OF THE STATE 


98 

ty-two years old, but pliysically vigorous and at the peak of 
his exceptional mental power. 

Walsh proceeded slow'ly and methodically. Eighteen months 
elapsed before he announced he w'as ready to present his evi- 
dence to the committee. By this time the leases to Sinclair’s 
Mammoth Oil Company of the Teapot Dome Reserve, and 
the contract and leases to Doheny’s Pan-American Petroleum 
& Transport Company (the Elk Hills Reserves) had been 
completed. The lessees had entered into possession, drilled 
wells and were extracting oil and building storage facilities. 
The public had all but forgotten about the llare-up in April 
of 1922. 

The facts Walsh had uncovered soon reminded the public 
of all these events. Before long peoj^le knew the history of 
these reserves and perceived that recent parts of that history 
were, to say the least, peculiar. 

After the adoptioti of the Eederal Constitution the United 
States had acquiied through contpiest and purchase projni- 
etary rights in vast land areas. Most of these lay wc.st of the 
Mississippi. To encourage their development practically all 
of the land was tlnovvn open to settlement and priv ate owner- 
ship. Walsh’s investigation reveals that by an act of Congress 
passed in Eebruary of 1897, public lands containing oil were 
also thrown open to settlement, exploration and purchase. 
Location and exploration were permitted without charge, and 
title could be obtained for a nominal amount. Large areas of 
public lands in Wyoming and California were explored. Pe- 
troleum was found, patents obtained and great (juantities of 
oil extracted from jwiv'ately owned wells. 

This went on until 1909. In September of that year the 
director of the Eederal (ieologual Survey reported that at 
the rate oil lands were being patented and exploited it would 
not be long before the supply of oil would be exhau.>ied. He 
stressed that in view of the incrca.sed use of fuel oil by the 
Navy there appeared to be an immediate need for conser- 
vation. 

President Taft acted promptly on the report. He issued a 
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proclamation, without specific authorization from Congress, 
which withdrew from disposition in any manner more tJian 
thiee million acres of public oil-bearing lands in Wyoming 
and California. By acts passed in 1910 Congress confirmed 
the action of the President. 

By 1912 the Navy Department had adopted ;> fixed policy 
of constructing warships which used oil burners exclusively. 
The fonservation of oil thus became a vital element in the 
national defense. To insure the Navy’s oil supply the Presi- 
dent issued executive orders in September and December of 
1912 Avhich directed that certain of the withdrawn lands be 
constituted as natal peti oleum re.serves. 'riiese aicas were 
to be “held lor tlie exclusive use and benefit of the United 
States Navy” until such orders were revoked either by the 
President or by act of (Congress. 

Naval Reserves One and Two, 'consisting of 38,969 and 
30,000 acres, respectively, were in California. These— the so- 
called F.lk Hills and Buena Vi.sta lands— were the lands later 
leased to Doheny’s Pan-American Petroleum & Transput 
(Company. Naval Reserve Number Three, in Wyoming, wa« 
created by an executive order dated April 30, 1915. It w'as 
the 9,321 acres in thi> reset ve— the .so-called Teapot Dome 
lands— which were later leased to Sinclair’s Mammoth Oil 
Company, ^he entire acreage in Reserves One, Two and 
Three was “proved” oil-bearing land. 

In 1920 there w.'’’^ a change in Federal policy on these 
reserves. Governmet engine'ws lejtorted that an alarming 
(jttantity of oil was being drained f.om gevernment oil lands 
by oil wells in adjacent private property. There W'ere but 
three ways to combat this threat: the governnioni could either 
drill off-set wells to limit tie' drainage, or bore well, < n its 
own land and .store t! < nl, or lease the lands to private com- 
panies or individuals lor drilling and operation for a royalty 
jjayable to the government in oil vvhich could be stored for 
future use. In February of 1920, Congress, after a careful 
study, pa.s'c I with Presidential approval what was known as 
the General Leasing Act. This act authorized the Secretary of 
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the Interior to gram permits and makes leases of public oil 
and gas lands, exclusive of those tvithdrawn or reserved for 
military or naval fmrposes. The same act directed the Secre- 
tary of the Navy to take possession of all properties within 
the naval petroleum reserves and “to conserve, develop, use 
and operate the same in his discretion, directly or by con- 
tract, lease or otherwise, and to use, store, exchange or sell 
the oil and gas products thereof, and those from all royalty oil 
from lands in the naval reserves, for the benefit of the United 
States.” 

The (iencral Leasing Act was modified by President Hard- 
ing on May 31, 1921, less than three months after Denhy and 
Fall had been appointed to the cabinet. In an executive order 
Harding transferred the administration and conservation of 
all oil and gas-bearing lands in the naval reserves to the Sec- 
retary of the Interior. Neither the public nor Congiess was 
informed of this transfer. 

By a contract and leases dated April 25, June 5 and Decem- 
ber 11, 1922, Fall, as Secretary of the Interior, granted to 
Pan-American Petroleum & Transport Company the right 
to drill and take gas and oil from Ckilifornia Naval Reserve 
Number One (Elk Hills) and certain described lands in 
California Naval Reserve Number Two (Buena Vista) for 
“twenty years and .so long thereafter as oil or gas is jjroduced 
in paving (|uantites.” In return for the lease the United States 
w^as to receive as royalty cjuantities of fuel oil ranging from 
twelve and one-half to thirty-five per cent of the value of the 
crude oil extracted. I’he lessee agreed to construe t stoiagc lacil- 
ities, some of which were to be built without cost to the gov- 
ernment, but most ol which were to he paid for from the 
United States’s prcKccds from the .sale of part of its royalty oil. 

By a lease dated April 7, 1922, I''all, as Secretary of the In- 
terior, granted to the Mammoth Oil Company the exclusive 
right to take oil and gas from 9,321 acres of land in Natrona 
County, Wyoming, commonly known as Teajxit Dome, in 
Naval Reserve Number Three, “as long as they could be pro- 
duced in paying quantities.” The consideration to the gov- 
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eminent was an agreed percentage in royalty oil. By separate 
agreements, dated December 20, 1922, and February 9, 1923, 
Mammoth Oil Company agreed to construct for the govern- 
ment facilities for storing the royalty oil. Fl^e cost of such 
consti ' ction was to be repaid to the company by its equiv- 
alent in royalty oil. 

Both of these leases were made, it was asserted, under au- 
thority given Fall by the executive order of May 31, 1921. 

Such was the officially recorded history of the naval oil 
reserves. Against that background of meager facts Senator 
Walsh filled in hitherto unrevealed details of an amazing and 
disejuieting picture. 

The first witness called at the committee’s hearing on Octo- 
ber 2 K, 1923, was Albert Bacon Fall. By hi*' time Fall was a 
private citizen; he had resigned as Secretary of the Interior 
the previous March. 

When Fall faced the ‘'cnatc investigating committee on 
the first occasi»jii he had many friends among his judges. Some 
of them had served with him in the Scmatc. Fall was born in 
Frankfort, Kentucky, in iHfii, and he had been educated in 
the not toci adecjiiate county schools of Kentucky. In 1882. 
when he was twenty-one years old, he struck out lor the sparse- 
ly .settled and lawless territory of New Mexico, where, for a 
time, he worked cn randies and in mines and taught country 
school. He also .studied law and was finally, after much dili- 
gent but interrupted study, admitted to the New Mexico and 
Texas bars. Soon he .ad establLsherl a reputatiem as one of the 
ablest criiuin.al lawyers in the Soutnwest. He got into politics- 
first as a 1 )emocrat— and neld a number of different local and 
territorial office’s. In 1893 President Cleveland appointed him 
to a territorial judgesliip. In 1900 he shifted his politic*! and, 
when Nev\f Mexico v\i>" admitted to statehood in 1912, ran as 
a Republican and was elected to the United States Senate. He 
served in that body until 1921, when President Harding 
appointed him Secretary of the Interior. 

Fall was a picture.sque, likable person and an interesting 
companion. He was one of the closely knit Senate group 
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which included Harding and had figured prominently in the 
latter’s nomination for the Presidency. Harding, for some 
inexplicable reason, held a grossly exaggerated oj)inion of 
Fall’s ability and when he became President told .some (d his 
friends that he tvanted to appoint Fall Secrelary of State. It 
was with difficulty that he was di.ssuadcd from this act by 
some of his wiser Republican associates. AVdieti he appointed 
Fall Secretary of the Interior, however, Harding suggested by 
way of apology that the appointment was only temporary and 
that he intended to apjxiint him to the first vacancy which 
should occur in the Supreme Ckmrt. 

Fall’s afipointment as Secretary of the Interior was ex- 
tremely popular with his cronies in the Senate. He was 
unanimously confirmed w'itbout reference to <-ommittee. 

Many of the men on the committee now (piestioning Pall 
had approved his appointment and were fonil of him per- 
sonally. It is probable that the only one not friendly was 
Walsh. And at this time \V'alsh himself was not hostile-hc 
was merely impassive. Fall was to be judged like anyone else, 
on the evidence. 

Fall readily accepted full responsibility for the execution 
of the leases. He defended his action on the ground that the 
reserves were being drained of their oil and there was grave 
danger of their exhaustion. But oil— large re.serves of it -was 
vital to the national defense. He had exercised the discretion 
wdiich the President had vc.sted in him, had found what 
seemed to him a .solution to the problem and had no ajiolo- 
gies to offer for his action. 'Fhere was, he asserted, no sinistei 
purpose in keeping the negotiations secret. I le had not asked 
for open competitive bids because he knew he could get a 
better price through private negotiation. He was acting in 
what he regarded as a military matter under the supervision 
of the President of the United States, and he did not propose 
to call international attention to the fact that contracts were 
being made for enormous storages of oil for u.se in a [lossible 
future crisis, 

Walsh asked him about his contacts wdth Sinclair and Do- 
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heny since he had left office. Fall replied that since his resigna- 
tion as Secretary of the Interior he had made a business tiip 
t(' Europe for Sinclair and Sinclair had paid his expenses— 
$10,000. He had never asked for nor had he received any 
cornper sation for his work. 

Similarly, said Fall, he had advised his old friend Doheny 
in some important matters, “but without any t .anpensation 
at all.” 

Fall's forthright answers made a distinctly favorable impres 
sion on the commiiiee and the reprt sentatives 01 ihe press. 

The next witness called was Secretary of the Navy hdwm 
Denby. Denby was a pathetic witness. Apparently all he 
knew was that the t ustody .<nd disposition of the reserves had 
been transferred by a Pre'sidential exctiili''' f>'dei to the Pc- 
partment of the Interior. Theiealter he had had no rt'sponsi- 
bility for the handling of the resei;\es and had lollowecl the 
recommendations of his .sidrordinatc.. in the Na»y Department 
who were working with the Department of the Interior He 
could not even remember whether he had signed any of the 
contracts or lenses with the Sinclair and Doheny C'omiianics. 
His general knowledge of governmental policy with respect, 
to the conservation of oil for Navy use was practically nil. He 
could not remendier that he had ever read the ac t of Con- 
gre.ss which had committed the reserves to his custody. Denby 
was not clou..,ing; he simply did not know.'’ 

After Fall and Denby, Walsh called a number of witnesses 
from the Navy and ithcr govcinment departments to ascer- 
tain, if possible, whether Rc'sn vcs On^, Two and Three were 
in imminent danger cif complete exhaustK)n troni drainage 
by outside wells. Here theie was a sharp and incconc ilabie 
conflict ill tlie evieJence. A number of long-in-.ser\ ice. disin- 
terested government employees testified that in their opinion 


There w.is n^'^er a siii^f^eslioii from any seiiue that Den])> profited, directly 
or indiiectly, fioiii the execuiion of the Teapot Dome and Elk Hills leases. 
However, as ihe inve.sli^ai ion pioj^iessed the leelin^ aj*ainst Hcnhy mounted. 
There was talk o( iinpe.u lunent p rot eetli tigs. The Senate passed a resolution 
calling on l»»< 'dent Coolidf^jc to dismiss hi. a. Coohdge reiiised, hut early in 
1924 Dcnhy resij;ned "to save the Piesident Iroiii cinhanassmcnt.” 
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the drainage threat was not serious and “any leasing in conse- 
quence thereof was unjustified.” Commanders Harry A. 
Stuart and John F. Shafroth, Jr., testified that they had made 
vigorous protests to their superiors in the Navy Department 
against the government’s relinquishing control of either the 
Teapot Dome or the Elk Hills reserves. They added that for 
their insistence they had been detached from their assign- 
ments. They were not, they said, consulted when the trans- 
fers were made and knew nothing of them until they were 
accomplished facts. 

Fall, on the other hand, testified that in his opinion the 
danger from drainage w’as real, and that the prompt extraction 
of oil from the reserves was imperative if any of it was to be 
.saved for the Navy. In this he was corroborated by Admiral 
John K. Robison, w'ho became Engineer in Chief of the Navy 
Department shortly after Fall’s appointment as Secretary of 
the Interior. 

The first hearing concluded with this indecisive testimony 
on the necessity of leasing the oil lands. On December 3, 
1923, the Senate committee resumed its interrogation. This 
time it called Doheny and Sinclair, the presidents of the com- 
panies to whom the leases were made, to the stand. Both wit- 
nesses answered ^Valsh’s questions with assurance and neither 
seemed to find any incongruity in theii answers. They main- 
tained that the leases were made in the interests of United 
States security: at the same time they admitted they ex- 
pected their companies toniakeaprofit of at least $100,000,000 
out of the lca.scd rights. 

Both Doheny and Sinclair declared with vigor and a show 
of righteous indignation that Fall had “never it'ceivcd any 
benefits or jjrofits, directly f>r indirectly, in any manner what- 
soever” from their connection with the biases. 

Although the prevailing general imprc.ssion, epitomized by 
the pre.ss, was that “\V'al.sh was not getting anywhere,” the 
wide publicity given the hearings evoked a deluge of hither- 
to undisclosed information. Fall, like every other man in 
public life, had his political enemies. One of the bitterest of 
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these was Carl C. Magee, editor of the New Mexico Slate 
Tribune of Albuquer(}ue. Magee offered to swear that in 
1920, before his appointment to the Harding cabinet, Fall 
had ( omplained he was “dead broke” and his New Mexico 
ranch was run down and his taxes on it ten years in arrears. 
In 1922, according to Magee and others, there was a remark- 
able change in Fall’s financial condition. He paid all of his 
back taxes. He made imj)rovements on his ranch which 
must have cost at least |I/jo,ooo. He bought the adjoining 
N. W. Harris ranch. Harry F. Sinclair, the oil magnate, had 
visited Fall’s ranch and shortly thereafter blooded slock— cat- 
tle, hogs and a race horse— from Sinclair’s Ramapo Hills, New 
Jersey, estate had appeared in Fall’s “scrub” herds. 

The Senate committee called in men vho might tell more 
about Fall’s sudden financial success. Magee, ollicials of Otero 
County, New Mexico, wliere Fall’^ ranch was located, N. W. 
Harris and others established beyond all doubt that in 1922 
Fall had puichascd the- Harris ranch and paid $(>1,500 for 
it. and, in the same year, had spent between .$75,000 and 
$100,000 on other land purchases, back taxes and improce- 
ments. 

The public ity about the blooded stock produced an unex- 
pected volunteer witness— .Archibald Roosevelt, .son of the 
great Theodore P.oo.sevelt and brother of Theodore Roosc\clt, 
Jr., then Aosistaiit Secretary of the Navy. Archibald Roose- 
velt testified he had just resigned as a vice-president of one 
of Harry F. Siiiclai s oil companies because Sinclair’s conti- 
deniial secreiary, (b D. Waiilbtrg, had hinted that ‘‘.sonic- 
body” might have lent Mr Fall money. Wahlberg. .said young 
Roosevelt, had mentioned that a payment of .$(i8,ooo had 
been made to Fall’s r.intli fo’^emaii. 

The folloAving da" 'Vahlberg was called to the sian.i. His 
testimony ajijiroached farce. True, he had talked to Mr. 
Roosevelt and there had been a conversation about Mr. Fall’s 
ranch. lint Mr Roosevelt must have misunderstood liim. He 
had not mentioned the sum of $G8,ooo. What he probaldy 
had said was that Mr. Sinclair had sent “six or eight cows” to 
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Mr. Fall’s ranch in New Mexico. It would have been easy for 
one to have misunderstood “six or eight cows” for “sixty- 
eight thous.”'* 

Whatever one might think of the Roosevclt-Wahlberg 
“misunderstanding” about the $68,000, the committee was 
confronted with the solid fact that Fall in 1922 had come 
into the .sudden possession of a huge sum of money. That 
required an explanation. 

Fall, who had retreated to his ranch in New Mexico, was 
asked to reappear before the committee. He offered excu.ses 
and procrastinated, but after a two weeks’ delay made the trip 
to Washington, where he immediately registered at a hotel 
and went to bed. The committee was notified*’' that he was 
much too ill to attend a hearing, but was submitting a written 
statement of his finances which should .set at rest any further 
inquiry. 

The statement— which was not sworn to— protested in a 
long preamble the irrelevancy of any inquiry into his private 
financial affairs. It did contain a declaration that he had ob- 
tained $100,000 cash from the Honorable Edward B. McLean 
of Washington, D. C. The statement proceeded in a rather 
indignant vein: 

It should be needless for me to .say that in the purchase of 
the Harris ranch or any other purcha.se or expenditure 1 have 
never approached E. L. Doheny or anyone connected with 
him or any of his corporations, or Mr. H. E. Sinclair or any- 
one connected with him or any of his corpoiations; nor have 
I ever received from either of said parties one cent 011 account 
of any oil lease, or upon any other account whatsoever. 

The spotlight was now turned on the Honorable Edward 
B. McLean. Edward B. McLean was the only son of John R. 


5 When tlie exact truth of the blooded -slock shiprucMit was ascertained, it 
was found to have c:onsistcd of six hogs, a stallion, six heifers and a bull, 
woith altogether about $1,400. Fall and Sinclair both testified that Fall paid 
Sinclaii $i,icxj for the stock; Sinclair paid the height charges from New Jersey 
to New Mexico— scimething between $8<jo and $i,(m>o. 

December 26, 1923. 
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McLean, an American pioneer businessman and politician, 
who, after the Civil War, had built a colossal fortune through 
the accjuisition of newspapers,’ utility companies, banks and 
other commercial enter])rises. At the elder McLean’s death, 
the s»jn came into possession of the estate. He had married 
f'velyn Walsh— of Hope Diamond fame— whose fortune was 
as great as his own. 

The McLeans were ol a type ncjt inliequently encountered 
in national and state capitals— rich peo|)le with nothing more 
imj)ortant to do than to lure the tcnij)orary ocoipants of the 
seats of the mighty into their da/zling sex ial orbit. They were 
modern-day courtiers— different from the ancient breed in 
that they gave ratluT than received. Tiiey desired nothing 
save tlie enhanced social prestige which n.igl.: ac.crue to them 
through association with the distinguished representatives of 
the people. 

McLean hobnobbed with the great and was what is known 
in the lower political circles as a “.soft tom h.” Had the whole 
truth ever been exposed, it cvould probably have revealed a 
staggering list of “accommodations ’ and “loans” wiiich he 
had made to |)ersons in oflicial positions. Fall’s statement 
that \fcLean had “furnished ” him with $100,000 in cash 
surprised no one who knew Wa.shington. 

Walsh may not ha\e been surpii.sed; but he cenainly w'as 
not satisfied, before Fall’s .statement could be acc epted, it had 
to be verified. Only McI .can could supply that vei ifu ation. Mc- 
Lean was in Florida when Fall’s stateii'ent appeared in print 
and from there, in an effort to f(,resiaU the inevitable .sul - 
poena, wrote a IcHter to the committee in which he declared 
that it was true that in i()ei he had lent Fall $100,000 cm his 
jiersonal note. He added th;u his health was not good lad he 
hoped it w'oiild not he iietes.sary tor him to leave Florida and 
attend upon the committee. 

McLean overplayed his hand. By letters, telephone calls 
and coded telegrams, he bombarded his AVashington friends— 


7 The Cincinnati Enquirer and the Washington Post. 
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some of them United States Senators— to see Walsh and ar- 
range that he would not have to risk his health by leaving 
sunny Florida for the pneumonia-infested atmosphere of 
Washington. All of this only made the suspicious Walsh more 
suspicious. If the mountain would not come to Mohammed, 
Mohammed would go to the mountain. And so, on January 9, 
1924, Walsh took a train for Palm Beach. He located McLean 
without difficulty. McLean was not too ill to talk and, under 
Walsh’s relentless probing, came up with a new and startling 
story. 

In November of 192 1, at Fall’s request, he had drawn three 
checks aggregating $100,000 on his personal bank accounts 
and given them to Fall. They were never presented to the 
banks for payment and in a week or two Fall returned them 
to McLean, explaining he was getting the money from an- 
other source. That, said McLean, was the whole truth about 
the transaction. Fall had never received a dollar of cash from 
him. 

Later in the month McLean came to Washington and re- 
peated before the full committee and under oath what he had 
told Walsh in Florida. He justified his earlier failure to say 
Fall had returned the money by saying he was quite willing to 
lie for a friend in writing a letter, but would not risk an in- 
dictment for perjury. “I was trying,” he said, “to go down the 
line as far as I could for a friend.” 

I’he day after McLean told the committee his queer story 
of the uncashed ambulatory checks— a story which completely 
contradicted Fall’s story that he had obtained $100,000 cash 
from McLean— Walsh received a startling letter from Fall. 
It read in part: 

I desire to advise you that I have carefully read the testi- 
mony which Mr. McLean gave today, and that I endorse the 
accuracy of the same. I will also say that before giving his 
testimony Mr. McLean had a conference with me, and 1 told 
him that so far as I was concerned, it was my wish that he 
answer freely; and in this connection 1 will say that it is abso- 
lutely true that I did not finally use the money from Mr. Me- 
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Lean which he expressed himself willing to give me because 
I found that I could readily obtain it from other sources. 1 
wish it thoroughly understood that the souixc from which I 
obtained the money which I used was in no way connected 
with Mr. Sinclair or in any way involved in fehe concession 
regarding the Teapot Dome or any other oil concession. 

What Fall hoi)cd to gain by writing this letter i obscure. 
Jt was an admission that his former statement that he got 
$100,000 cash from McLean had been a lie and made it cer- 
tain that Walsh’s next move would be l., demand that he tell 
the committee truthfully where he did get the money. Fall 
should also have guessed that Mcl.ean’s testimony had put 
Doheny and Sinclair “on the spot,” and that they would be 
immediately summoned and subjected to further probing. 
The only crjnclusion that can be drawn— and later on there 
was much evidence to support it— was diat F'all w'as becoming 
mentally confused and could neither think nor act rationally. 

Doheny, how'ever, immediately sensed that there was dan- 
ger in the situation not only to F'all, but also to himself. And 
he became very eager to tell a story he had withheld from the 
committee when he was asked whether Fall had ever received 
any profit or advantage from the Elk Hills leasing. What 
should he do? Shotdd he wait until someone else told it, 
.should he induce Fall to tell it or should he tell it himself? 
It was a bothensome problem and he (onsulted one of his 
many astute law’yers. It was decided they would talk to Fell, 
and if F'all did not sei fit to talk, Doheny would appear as 
a voluntarv wdtne.ss before the lommittee. Doheny and his 
lawyer got in touch w'ith Fall. They urg”d him to appear be- 
fore the ct)mmittee immediately and tell how he had obtained 
the money for his recent heavy expenditures. Fall seemed in- 
capable of making up his mind and put them off. Dt;hcny 
decided to w’ait no longer and on January 22, 192 1< appeared 
with his lawyer before the Senate committee and .asked to be 
permitted to take the stand and supplement his earlier testi- 
mony. 

Doheny’s new testimony was the high-water mark in the 
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Teapot Dome investigation. The witness was a mysterious 
figure, a multimillionaire who had come up from the depths. 
When he was sixteen he left his native Wisconsin for the 
great, undeveloped Southwest. There he worked at anything 
which came to hand, was a mule driver, fruit packer, waiter, 
book agent and prospector. For years he suffered poverty and 
hardship, but in the early i88os he struck a rich vein of silver 
ore in New Mexico. With capital provided by his mine and 
with shrewdness and good business sense Doheny acquired 
additional silver and oil properties and developed them until 
they yielded a huge fortune. lie had studied law and been 
admitted to the New Mexico bar. He was a modest, retiring 
man, gave liberally to charity and was well regarded. 

Few hearings on the entire Teapot Dome Scandal provided 
as much material against Fall as did the exchange between 
Doheny and Walsh. The facts furnished by Doheny supplied 
the basis for much of the civil and criminal litigation which 
followed. 

Senator Walsh ojicned the liearing: 

I asked the committee to meet this afternoon because I 
was informed that Mr. Doheny desired to come belore this 
committee and make a statement. If he is present 1 would 
like to have him do .so now. 


Mr. Doheny arose and said he had [irepared a statement 
which he de.siied to read. Pet mission was granted, and the oil 
magnate proceeded: 


I wi.sh to state to the (ommitleeand the public the follow- 
ing lac.ts. ... I regret that when 1 was before your committee 
1 did not tell you what 1 am now telling you. When asked bv 
your chairman whether Mr. Fall had prolited by the contract, 
directly or indirectly, f answerc’d in the negative. J iiat an 
swer I now reiterate. 

I wish to inlorm the committee that on the thirtieth of 
November, ’921, I loaned to Mr. Fall $100,000 upon lies 
})rorni.s.sory note, to enable him to puuhase a ranc h in New' 
Mexico. This sum was loaned to Mr. Fall by me personally. 
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It was my own money and did not belong in whole or in part 
to any oil company with which I am connected. In connection 
with this loan there was no discussion between Mr. Fall and 
mysell as to any contract whatever. It was a personal loan to 
a iiielong friend. We have been friends for thirty years. 
Mr. Fall had invested his savings for those years in his home 
ranch in New Mexico, whit h I understand was all that 
remained to him after the failure of mining inv< -.cments in 
Mexic o and nine years of |nihlic servic e in Washington, dur- 
ing which he could not properly attend to the management 
ol his ranch. Ilis troubles had been increased in i()i8 by 
the death of his daughter and his son who, up to then, had 
taken his place in the management of Ins ranch. In our fre- 
rptent talks it was clear that the acquisition of a neighborhood 
pioperty controlling the water that flows through his home 
tanc h was a hope of his amounting to an ohsc-ssion. His fail- 
ure to laise the ncrcssary lunds by realizing on his extensive 
and once Nalttahle mine holdings had made him feel that he 
was a victim of an tintoward late. In one c)f these talks 1 indi- 
cated to him that I would he willing to make him the loan 
and this seemed to relieve his mind greatly. In the autumn 
ol iqui he told me that the purchase had become po.ssible, 
tliat the time had arris ed when he was ready to take advantage 
of iny offer to make the loan. 

ITnder the committee’s tjuestioning Doheny amplified his 
statement. He and Fall had worked in the same mining dis- 
tric t in New iviexico as eaily as 1885 They had prat tin d law' 
for a while in the same district. But w’hile Uohenv had be en 
fortunate. F'all had nc . piospcred financially. Fall became so 
dis(oura<jecl that when he talxed abo'’t the necessity, and 
li()])clcssness, of accjuiiing the iieiglil)()^'in;4 laiuh to protect 
his water su|)|)ly, Dt^heny had promised, ‘‘W'lienevei you need 
some money to pay for llie rairh 1 will lend it to nou. Fall 
had oflered to put up the ranch as security Ic'i the loan out 
Dolicnv said he \vould gixe Tail tlie mone) on his note. Latei, 
said Doheny, Fall leleplioned him mat he was rc.idy for the 
inonev and Dohenv got Suh^.ooo in easli. put it in a satchel 
and ga\e it to his son lo deli\er to fall. 

At this j)oint Senator Walsh asked the ohxious (]Liestlon. 



112 


ENEMIES OF THE STATE 


You are a man of large affairs and of great business trans- 
actions, so that it was not unusual for you to have large money 
transactions, perhaps, but it was, was it not, an extraordinary 
way of transmitting money? 

Mr. Doheny’s reply was, to say the least, unusual: 

I do not know about that. I will say that I think I have 
remitted more than a million dollars in that way in the last 
five years. ... In making the decision to lend this money to 
Mr. Fall I was greatly affected by his extreme pecuniary cir- 
cumstances. which resulted, of course, from a long period, a 
lifetime of futile efforts. I realized that the amount of money 
1 was loaning him was a bagatelle to me, that it was no more 
than $25 or $50, perhaps, to the ordinary individual. Certain- 
ly a loan of $25 or $50 from one individual to another would 
not be considered at all extraordinary, and a loan of $100,000 
from me to Mr. Fall is no more extraordinary. 

Senator Walsh commented, “I can appreciate that on your 
side but Itxiking at it from Mr. Fall’s side, it was quite a loan.” 

Then Senator Walsh asked Mr. Doheny whether he satv 
any impropriety in loaning money to an oflicer of the govern- 
ment with whom he had very large business transactions. 
Mr. Doheny replied, “No, sir, I did nor. And 1 do not now. 
Senator, with all due respect to your tpiestioti.” 

Doheny was asked whether he could produce the note which 
he said Fall had given him. He replied that he had searched 
for the note and had been unable to find it, but that he was 
still looking for it and thought he would be able to produce it. 

The committee was frankly skeptical about the note: one 
of the members. Senator Kay Pittman of Nevada, suggested 
openly that the story of the note was a fabrication. 

Six days later Doheny returned to the committee and pro- 
duced the note, but minus Fall’s signature— it had been torn 
off. Doheny explained that he had the note in his possession, 
intact, in December of 1921. Later, while going over some 
papers, he remarked to his wife that he had loaned the money 
to Fall on a demand note to help him out of a serious financial 
difficulty and that if anything should happen to them (Mr. 
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3nd Mrs. Doheny) their executors would immediately press 
for payment and cause Fall great embarrascment. So he tore 
off the signature and gave his wife one part of the note to 
keep and he kept the other part. His son, J»e said, knew all 
about the loan to Fall and if it ever became necessary be 
could readily get a new note. Doheny added that he was sure 
the missing piece of the note was still among nis or his 
wife’s papers. 



Albert B. Fall’s note to Edward Doheny 


Fall rctiiined to Washington on the evening of the day 
Doheny inadt' his sensational disclosure. He was immediately 
served witli a subpoena and, accompanied ])y his lawyer, ap- 
peared heloie tlie committee on February 2. He was a sick 
and broken man. l i e robust, ruddy and quick-moving Sec- 
retary of 1 wo veavs earlier was a uu're shadow of liis former 
self. He had lost more than forty pounds in v.eiglu His 
flesh hung in wrinkled UAds about his fare and neck He tot- 
U red and alnnxst fell as he appioaHied the witness chair 
Before a (]uestion <'(old be asked him, the tormei judge. 
United States Senator and Seireiary ol the Interior riveted 
his eyes on a small piece of pa|)cr which he held in his 
trembling hand and read: “1 dceline to answer any questions 
on the gTonnd that it may tend to incriminate me. 

There was only numbed, shot ked silence. Slowly Fall rose 
from liis stat. His lawyer took his arm, and led him to the 
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door and out the building. It was Fall’s last appearance be- 
fore his erstwhile colleagues. 

Fall’s appeal to constitutional privilege against self-incrim- 
ination and his refusal to testify, following on the heels of 
Doheny’s startling testimony, incitt^d .swift action by the Sen- 
ate. On the same afternoon a resolution was passed which 
recited that the Doheny and Sinclair leases had been executed 
under circumstances indicating fraud and corruption and 
were unauthorized and contrai ;' to law and the .settled policy 
of the government. The resolution directed the President to 
cau.se suit to be instituted for their cancellation. It also called 
for the appointment of “special counsel,” independent of the 
Department of Justice, “to prosecute such other proceedings, 
civil and criminal, as were warranted by the facts.” The 
House concurred in the resolution the following day and it 
was approved by President Coolidge on February 8. 

Pursuant to the resolution, the Chief Executive appointed 
as special counsel Owen J. Roberts'* and ex-Senator Atlee W. 
Pomerene.® These men were to establish the government’s 
case against Fall and his cohorts and to conduct the govern- 
ment’s prosecution of them. When President Coolidge an- 
nounced their apjto'.ntmcnt he remarked, in his usual laconic 
manner, “The guilty would be brought to justice and the 
government’s interests protected.” 

Messrs. Roberts and Pomerene immediately began an in- 
tense study of the Senate committee record. They also initi- 
ated an investigation of their own. 

8 When he was named special counsel in the oil cases, Owen J. Roberts was 
a highly regarded but not yet widely known lawyer. He had graduaicd from 
the University of Pennsylvania in 1895 and had obtained his law degree iiom 
that institution in 1898. He irnnicdialcly began to practice law in Philadelphia. 
His outstanding work as counsel in the oil cases won him national renown and 
in 1930 President Hoover appointed him an associate justice of the Supreme 
Court of the United States. He served until 19-15. In 1918 he was elected a 
trustee of the University of Pennsylvania and appointed dean ol its Law 
School. 

^ Atlee Pomerene had had a long and distinguished career as a lawyer and 
public ofi&ccr before he earned national prominence as one of the special coun- 
sel in the oil cases. He was a graduate of Princeton Univeisity and Cincii* 
nati I-aw School; he began the practice of law at Clanton. Ohio, in 18HI). In 
igii he was elected United States Senator from Ohio and sei ved in that capac- 
ity until 1923. when he retired to le-enter private law f)ra(li(e in Cleveland. 
After his service in the oil cases he was appointed t bait man of the Recon- 
struction Finance Corporation (1932-193.^). He died in 1937. 
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While they were conducting their researches the Senate 
committee persisted in its interrogation of Doheny. He v.as 
recalled and subjected to hours of grilling examination. First 
one and then another of the committee members tjueried 
him. 1 lie rpiestions became increasingly pointed and provoc- 
ative. Some were blunt and sarcastic and plainly indicative 
of doubt of the witness’ veracity. 

Doheny’s temper was short; he stood the slurs as long as 
he could and then lashed hack. His target tvas the Demo 
ciatic parly and his means of attack miidslinging. Fall was a 
Republican, and Doheny was a Republican. Walsh and most 
of his heckling examiners weie Democrats. It was obvious that 
the Democrats were making a.s mudi political capital out of 
the situation as was possible, .so Doiteny ti! d to discredit the 
Democrats. He had, he said, put any number of ex-Demo- 
cratic oflicers on his various payiolU. Why had he done it? 
Doheny shouted his reply: “I paid them for their influence.” 
Who were theyr 'I lie oil man named a few: William (i. Mc- 
.A,doo, .son-in-law of ex President Wilson and Secretary of the 
Treasury in his cabinet: Franklin K. Lane, foimer .Secretary 
of the Interior: 'riioinas W. Ciregory, former Attorney Cien- 
eral; Lindley M. (iar’ison, iormer Secretary of \V'ar; and 
(ieorge Creel, former chairman of \Vhl.son's Wartime Com- 
mittee on Public Information.’® 

When the committee had finished with Doheny and Fall, 
Harry F, Sinclair was recalled. In contrast to Dohenv, Sin- 
clair was a comparal .»'ely young man, and his early life had 
been mu' h less rugged. His parents had settled in Kansas 


10 All of these men h:i(l found einpUnnuiil with noh(‘ti\ or in one or ar- 
oiher ol his cc»i poi.iiions aftc. the*, leh office, rnfortiimitelv, Hoheny’s charges 
weic, IxTaiise of iheir sens.{iional iture, wicleh puhlic i/ecl, and men 

aecnsccl of peddling infliien r weie injured Mr.Adoo was the grcaicsi .‘ulfeic:. 
It ‘vas |}io\(*(l ihat he had i Miiacts with Dolieiu or anv ol ln> companic'i 
wlnle he was in office. Afici he letiied to his private law practice, he had 
rendered valiiahle and c(|iii\alcnt seiM(c*s loi all ihe inonev lie recciwd fiom 
the Doheny inteicsts. I’hc uiilair publicity ^^hich tolloued Doheny ’s state- 
ment. Ju)we\ci, prohahly (osi McXdoo the Deinociaiu nomination lot the 
I’rc'sidency in None ca ihe olhn men named wa.s shown to ha\e given 

Doheny anv f vois while he ^\as in office. Fa-Scc letarv of War Garrison 
had been employed hy a coiporation in which Dolieny held stock, but Doheny 
had nothing to do with hiring him. George Ciecl liad worked for Doheny 
only three inontlis and tlien had resigned. 
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when Sinclair was eight years old. After a public-school edu- 
cation. young Sinclair attended the University of Kansas and 
received a degree in pharmacy. He worked at his profession 
for three or four years but with the first money he got to- 
getlier began speculating in oil leases. His sjieculations had 
been amazingly successful and, at the time of the hearing, 
Sinclair had acquired through his many affiliations and cor- 
porate connections extensive oil interests in North and South 
America, Europe, Asia and Afrit a. 

Sinclair had already ajipcared before the comntittec and 
testified at length. On his recall he declined to answer any 
further questions. He did not, as had Fall, base his ref usal on 
his constitutional privilege against self-incriminati.m; on the 
contrary, his carefully prepared statement was; 

I do not decline to answer any question on the ground 
that my answers may tend to incriminate me, becaust; there 
is nothing in any of the facts or circumstances of the lease of 
Teapot Dome which does or can incriminate me. ... 1 shall 
re.scrve any evidence I may be able to gi\'C for those courts 
to w'hich you and ycjur collc*agues have deliberately referred 
all c^uestions of which you hacl any jurisdiction, anti 1 1 j shall 
respectfully decline to answer any question pro|X)unded by 
yotir committee. 

Chairman Walsh then asked Sinclair a series of cpjcestions, 
to all of which the witness returned the stereotyped reply, “f 
decline to answer on the advice of counsel.” 

I'he committee immediately reported Sinclair’s obstinacy to 
the Senate, which, by a vote of seventy-two to one, dec laird him 
guilty of a contempt of the Senate and ordered his prosecu- 
tion. He was promptly indictc'd; he gave the Teejuired bail of 
$1,000 and was released pending trial.” 

Scnatcjr Waksh and his committee continued their prob- 
ings. One of Sinclair’s attorneys. Colonel J. W. Ze\ely, testi- 
fied that some time in June 1922 Fall told him he needed 

31 Sindair’.s trial on this conlcnipl charge difl not take place iniiil much 
later. He was found guilty and sentenced to three iiionlhs' jail itnprisoninent 
and to pay a fine of fi,ooo. He promptly lodged an appeal with the Coiiit of 
Appeals. 
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$25,000. The lawyer reported this to Sinclair, who said, “If 
he wants it, give it to him.” Thereafter Wahlberg, Sinclair’s 
secretary, deposited $25,000 in Liberty bonds in I'aH’s aecoiint 
at an r,l Paso bank. Zeveley said the transaction was a loan 
and th;i. Fall gave Sinclair a note for the $25,000. There was 
also testimony that one of Fall’s sons-in-law had tried unsuc- 
cessfully to induce an old friend of Fall, a Mi. i rice McKin- 
ney (»t Cleveland, “to stand for the story” that McKinney had 
lent Fall $100,000. 

Other than the above, most of the information elicited by 
the commiitee was sensational only in that it revealed corrup- 
tion in high political and business circics. Few of the data it 
accumulated related to the Teapot Dome or Elk Hills leases, 
or to tail s, Sinclair’s or Doheny's connect] >n ivith them. 

I’he special counsel, on the other hand, had unearthed 
facts whi( h, taken with the earlier «.\idence developed by the 
committee, gave them air-tight cases against Pan-American 
Petrolenni X: fiansport Company and Mammoth Oil Com- 
pany for the cancellation of the Elk Hills and Teapot Dome 
leases, and ample grounds for seeking criminal indictments 
against Fall, Doheny and Sinclair for conspiracy to defraud 
the United States and for the bribing of a public officer. 

The Civil Cases 

By March 17, 192.1. the government was ready to institute 
legal procedures to et aside the contract and leases to Do- 
heny's P in-Aiiiericau Petroleum k Transport Company. The 
suit was filed in the United States District Court for the 
Southern District of California. Fhe trial opened October 21, 
1924. Messrs. Roberts anti Ponienne represented the United 
States. Frank J. Ho<?ani- |,eaded a battery of nine i.iwyers 

12 Frank J. Hoi^an, at the time of the trial, was forty-eight years of age. He 
had gradiiaicd fioni the l’niver.sit\ of Geoigetown SchtK)l of l^aw in 1902, and 
iniiiietliaiely liegan the piatlue ot law in W ashiiiglon, D. C. He rose rapidly 
and was soon recognized as one of the country’s ablest trial lawyers. He had 
pariicipatetl with notable .success in important trials helorc his connec- 

tion with il t. oil rescive cases. He held iiiany positions of distinction in his 
profe.ssion: lectiiier 011 law in the School of I^w of Georgetown Hnivenity, 
president of the Bar Association of the District of Ck)lumhia, and president of 
the American Bat Association. 
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who appeared for the defendant. The Honorable Paul J. Mc- 
Cormick, district judge, presided. There was no jury. 

The (iovernment's evidence was largely a repetition of the 
testimony which had been taken before the Senate investi- 
gating committee. Neither Fall nor Denby took tlie stand, 
but their testimony and statements before tlie Senate com- 
mittee were offered and received in evidence. Doheny was 
called as a witness for the Government but declined to testify 
on the ground that his tcstimoi.'v might tend to incriminate 
him. 

After a lengthy hearing and full argument the Court held 
that the $100,000 paid by Doheny to Fall ivas a bribe which 
had induced Fall's conduct and effected the contract and 
leases between the United States and the Pan-American Petro- 
leum & Transport Company. The transactions, having been 
consummated through conspiracy and fraud, should be 
set aside. The Court “.stated an account” between the parties, 
in which it charged the company with all of tiie oil it had 
extracted from the reserves, and gave it credit for its expend- 
itures in drilling and operating wells and for its c«msi ruction 
of storage facilities and othei useful inij)roveincnts.''* 

There was an appeal to the United States Court of Appeals. 
That court not only aflinned the judgment of the distritt 
court that the contract and lea.scs should be set aside, but also 
ruled that the ctjrnjjany, having entered u])on the land illegal- 
ly, was to be considered a trespa.sser and as such, not entitled 
to credit for any of its cash outlays.'* 

A further appeal to the Supreme C’.ourt of the United States 
availed nothing. On February 28, 1927, that court, in a 
unanimous opinion, alliruicd the judgment of the Court of 
Appeals.*'’ 

The suit against Sinclair’s Mammoth Oil Companv to .set 
aside the Teapot Dome lea.se and contracts was hied in the 

13 6 F. (2C1) 43. 

1*9 F. (2(1) 7G1. The refusal lo credit the company with its cash oiit 1 a)s 
meant a loss lo it ol over $i(^,ooo,o(K>. 

IS 273 U.S. 456. 
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district court of Wyoming on ^^arch 13, 1924, and came on 
for trial on March 9, 1925. Appealing for the government 
we’"e Messrs. Roberts and Pomerene. Margin W. Littleton,’" 
of New York City, led a group of eight lawyers who repre- 
sented t.ie defendant. Di.strict Judge T. lllakc Kennedy tried 
the case without a jury. 

I he evidence which had been given before the Senate ( om- 
mittce so far as it related to tlie transactions between Fall and 
Sinclair’s Mammoth Oil C^oiiipany was offered and received in 
evidence. Neither Sinclair, Fall nor l.)enby testified. Cf.lotiel 
Z.eveley, Sinclair’s lawyer, was called and repeated the testi- 
mony he had given before the Senate committee. 

In addition there was new evidence ol a most sensational 
character. It involved a deal by which a ..ui ptitious profit 
of millions was channeled into a shori-lived Canadian cor- 
poration and the money or its equivalent made available for 
shadowy and unrecorded purposes. Its significance in the 
suit to set aside the 'I'capot Dome lease and contracts was 
that it had served as a vehicle to get money into the hands 
of Fall. 

briefly, these were the facts which the Government’s evi- 
dence disclosed. On November 15 and iG, 1921, a group of 
men met by appointment in a New York City hotel room. It 
was no ord'narv group. In their combined intciests they 
represented a large share of the oil, above and below ground, 
in the Western 1 leiu'sjihere. There were Colonel A. E. Hum- 
phreys, of the Humj nreys Mexia .ind Humphreys Texas Oil 
Companies; II. M. lilackmer, chaivm.in of the Board of the 
Midwest Refining Company, a subsidiary of the Standard 
Oil Company of Indiana: R. W. Stewart, presid'^nt of the 

IG Martin W. Mttleton • native of Tennessee. At the time he appeared 
in the Manimotli Oil (A)m|biny case as altomey foi Sinclair, he was hlty-thice 
years ol aj;e. He was “self-ediicaiecl.’' He was admitted to the bar oL Texas :n 
1H91 and piacticed theie until when he moved to New ^’ork Ciiv. Fioni 

1900 to i(}04 he was an assistant tiistiict attorney for King’s C'ounty. New* York, 
and later a member of (h^ Sixty -second Congress Irom the First New’ 'lOik 
District. He h^'came one ot New York's bnemost trial lawyers and, during 
nearly fifty years ol active piaciice, led in the trial of an ama/ing variety of 
important civil and ciiminal cases. 
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Standard Oil Company of Indiana; James E. O’Neil, presi- 
dent of the Prairie Oil & Gas Company; and Harry F. Sin- 
clair, head of the Sinclair Consolidated Oil Corporation and 
other companies. Standard Oil Company of Indiana and Sin- 
clair Consolidated each owned a half interest in a corporation 
known as Pipe Line & Purchasing Comj)any. 

After a two-day conference, it was agreed that Humphreys 
would sell to the Continental Trading Company, a corpora- 
tion to be organized in Canada half of his companies’ pro- 
duction, up to 3.S.33.S>.‘533 barrels of oil, at .$1.50 a barrel. 
The O’Neil, Sinclair and Stewart companies would then re- 
sell the oil for Continental at $1.75 a barrel. O’Neil, acting 
for the Prairie Company, and Sinclair and Stewart, acting for 
the Pipe Line & Purchasing Company, guaranteed Continen- 
tal’s performance of the contract. The profits were to be— 
and were— distributed to Blackmer, O’Neil, Stewart and 
Sinclair, 

Application for the incorf)oration of the Continental Trad- 
ing Company was made to the Secretary of State for the Do- 
minion of Canada at the conclusion of the second day of the 
conference. The corporation was a mere shell. All of its 
financial transactions were handled by the New York agency 
of the Dominion Bank of Canada. 

The contract went into effect immediately. By the first of 
the following June, more than $‘5,000,000 “jjrofit” had been 
put into its treasury. With this money the company, acting 
through Henry S. Osier, a 'Foronto lawyer, purchased $‘5,000,- 
000 of United States Liberty bonds. 

So far the negotiations were successful, but the increasing 
and spreading heat generated by the Senate conunitlee’s in- 
vestigations induced a change of plan. As .soon as its assets 
had been exhausted by the [turchase of the bonds, the Con- 
tinental corporation was voluntarily dissolved and every rec- 
ord of its eighteen months’ activities destroyed. 

The Government wanted to question the partners of the 
Continental Trading Company, but had little opportunity to 
do so. Humphreys and his counsel did appear, but they could 
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not remember who had been financially interested in the 
corporation. Blackmer and O’Neil depaned for France be- 
fore a subpoena could be served on them. On application of 
the Government, letters rogatory were issued but the “tour- 
ists” rciased to testify. A subpoena issued for Stewart was 
returned to the marshal— “party not found.” The Govern- 
ment tried to take the deposition of Osier, the "i oronto law- 
yer who had organized the trading company and purchased 
the bonds, but he refused to testify on the ground that to do 
.so would breach a confidential relationship between att(?rney 
and client. By the time the highest court in Canada had 
ruled against him on that question the trial in Wyoming was 
over, and the district judge refused to reopen the case for 
additrmal testimcniy. 

Notwithstanding the difficulties put in their w'ay, the Gov- 
ernment coun.sel did succeed in pr->,)\ing that a ^ear before 
the $25,000 in Liberty bonds had made their way from Wahl- 
berg to Fall’s bank account in El Pasv), $230,500 in Liberty 
bonds had been turned over by someone *0 Fall’s son-in-law, 
M. ’F. Everl'.art. Some $200 , ckk) of these were conclusively 
shown by their serial numbers to have been included in the 
lots of bonds purchased by and receipted for by Gsler, the 
Canadian attorney, for Continental Trading Ciompany. 

Everhart ttirned over to the First National Bank of Pueblo 
$90,000 of these bonds to be kejrt for Fall. The remainder, 
.$140,500. was transferred to the f hate her Estates Company 
to .satisfy loans math by that company to Fall. EAcrhart and 
a cattle company in which they we’x* '|oinil\ interested.’'^ 

Everhart was called as a (iovernnieiit witness, but in\oked 
the rule against compulsory .self-incriminatiou and refused to 
testify. 


ir It was revealed later in .lie Senate hcaiina; (ha: Osier, after deducting two 
per cent tor hiinseU, disposed of the proceeds ot all of the I.iheity bonds pur- 
chased with Continental Trading Company's proli's as loilows- to H. M. 
Hlaeknier ajiproxiinateh ^ytis.ooo: to James i'.. O’Neil ai>pro\im.ilely .S8oo.<h)o; 
to Uoliert VV. .Stewart appioxim.itely $75 ((,oik): and to ll.in\ T. Sinclaii ap- 
jiroxiinatelv $—,7,000. Theie was also testimony iIkiI Blaekmer, O’Neil, Stew- 
art and Situ tail at mtitli later dates accounted to tiicir respective companies 
lor their reecijit and dispositions of these bonds. 
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On the record the case against Sinclair’s Mammoth Oil 
Company looked stronger than the one made against Do- 
heny’s company. The district judge, however, held the Mam- 
moth Oil Company transaction was anthori/ed by law and 
that there was no baud intended or perpetrated against the 
United States. lie dismissed the suit for want of ecpiity.’’^ 

The Government promptly appealed. The Court of Ap- 
peals reversed the district court and directed it to enter an 
order cancelling the lease and subsetpient contracts as fraudu- 
lent, enjoining the oil compan) and its lessees from further 
trespassing on the leased land and calling for an a< t(junting 
of all oil and other petroleum products taken out of the re- 
serve under the lease and contracts.’® 

The oil company then prosecuted an appeal to the Su- 
preme Court. On October lo, i<)27, that court handed down 
its opinion. It followed the precedent it had set in the earlier 
Pan-American 8; Transport Company case and held that 
the lease and contracts were made fraudulently by means of 
collusion and conspiracy between Fall and Sinclair and 
should be set aside. The Mammoth Company was ordered 
to account for all oil removed from the reserve and was denied 
credit for any of its expenditures for drilling apd operating 
wells and constructing pipe lines and storage facilities.®" 

The victory of the Government in the civil suits was com 
plete. The valuable naval oil reserves were recovered for 
future protection in the interests of all the [)eople of the 
United States. 


The Criminal Cases 

In the criminal prosecutions, which were based on the 
same evidence which had been elfective in the civil litigation, 
there was a different story. 

On June 5, 1924, the Sujnenie Court of the District of 

18 5 F.(2f])33o. 

14 F. (2d) 705. 

20 275 U. S. 13, 48 S. Ct. 1, 72 IJ. S. (L. Ed.) 137. 
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Columbia returned four indictments: one against Fall and 
Doheny, charging them with a conspiracy to defraud the 
United States; one against Fall and Sinclair, charging the n 
with a conspiracy to defraud the United Spates; one against 
Fall, charging him with bribery: and one against Doheny and 
his son. charging them with bribery. The defendants and 
their respective lawyers joined forces to attac k the indictments 
on technical grounds. It was successful. f)n Aj)ril 13, 1925, 
all were declared faulty and dismissed. This initial victory 
for the defense was, however, a hollow one. On May 27 all 
of the defendants were reindicted and were charged wit!; the 
same crimes as before, but in more appropriate language. 

The first of the criminal cases. United States v. Edward 
L. Doheny and Albeit li. Fall, came on for trial in the Su- 
preme Court of the District of Cohimbia i>n November 22, 
1926. The Honorable Adolph A. Hochling presided. Messrs. 
Roberts and Pomerene, the (ioveiiinunt’s si^cdal counsel, 
were the chief prosecuting attorneys. Ihcy were assisted by 
United States District .Mtcnney Major Peyton Gordon and his 
staff. The defendant Doheny was represented by Mr. Frank J 
Hogan, who was assisted by the members of the regular legal 
staff of the Pan-American Petroleum Ji; rransport Com- 
pany. Fall was rejnesented by three lawyers: Mr. Henry A. 
\Vi.sc, former United States Attorney for the District of New 
York; Mr. \v;it(jii J. Tambcrt of the Wasltington bar, and 
Mr. Mark Thompson of the New Mexico bar. 

In a ccnirtrooni c owded to its capacity the tpialifying 
examinati')!! of the s^.mmoned veniremen began. Le.ss than 
three hours w'ere consumed in seleciiug tl.e jury. 

Mr. Roberts’ opening was forceful. Iti less than iialf an hour 
he concLsely outlined the G<»veinment’s claim: .V higl.ly placed. 
Federal oHicial had been brilnd In one of the country’s . ' ’.test 
men to surrender illeg./ly and without adecpiate considera- 
tion valuable properties and rights ol the federal govern- 
ment. 

Mr. Hcrgan then rose to describe in minute detail the evi- 
dence that would be produced to refute the Governments 
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claim against his client, Doheny. The defense attorney prom- 
ised that the jury would be shown that Doheny was “an 
honest, patriotic citizen who had responded to the call of the 
Navy officials to help the government,” and that Fall w’as “a 
man who had devoted his life to public service.” 

Mr. Lambert, speaking for h’all, announced that he would 
postpone a statement of the intended proof of Fall’s innocence 
until the (Jovernment had rested its case. 

'Flic Government then called more than fifty witnesses,^’ 
many of whom testified as to m >re or less formal and undis- 
puted matters. A dozen or more identified the record of the 
proceedings of the Senate investigating committee and of the 
documents, memoranda and letters accumulated during its in- 
vestigation. Six more witnesses identified the location and 
character of the oil reserves and other lands which would be 
mentiont'd in the later testimony. These also gave their opin- 
ions on the threat of drainage which, supposedly, had 
prompted the lea.ses. All said they did not believe such a 
threat existed. 

Several witnesses were called to trace the congressional and 
departmental policy on the oil reserves from 1909, when 
President Taft tvithdrew the first of the oil-bearing lands 
from disposition to private persons or companies, to May 91, 
1921, when President Harding transferred the administration 
of the oil reserves from the Dejiartment of the Navy to the 
Department of the Interior. 

The oaths of office taken by Secretaries Fall and Denby were 
offered in evidence and read to the jury. 

The Court, over the violent protests of defendant’s counsel, 
admitted in evidence the testimony and statements which f'all 
and Doheny had given before the Senate committee. 

To establish the imfxtrlance of the naval reserves which 
had been leased to Doheny’s company. Dr. (ieorge Otis Smith, 
of the United States Geological Survey, testified that Reserve 
Number One, Elk Hills, was estimated to contain 250,000,000 


21 The exact order in which the witnesses were called has been disregarded. 
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barrels of oil. Smith said that it was “the largest unappropri- 
ated tract of oil-bearing land in America.” 

The general nature and the scriousnc.ss of the allege! 
crime of the defendants having been cstablis'icd, the prosecu- 
tion next called to the stand witnesses to testily to the peculiar 
financial history of Altjert li. I’all. One of the principal wit- 
nesses on this point was Mr. Will h. Harris of Ca' iisso, New 
Mexico. Harris, under the (juiet examination oi Mr. Pom- 
crene, said that he was one of the former ouneis of the Harris 
ranch w’hich adjoined Fall’s Ihree Rivers ranch. He told 
that in late 1921 he and his associates had agreed to sell Fal' 
their ranch for $91,500. Karly in necember he met Fall bv 
appointment in El Paso, 'l exas, in the ollice of Fall's son-in- 
law, C. C. Chase. Fall brought with him a handbag which 
contain d .$io,ooo in Sioo bills, and ga\e ti.,s . loney to Har- 
ris as a down payment. Later, as title to specilie poitiojis of 
the profierty was cleared up, I’aH made four additional pay- 
ments of 32 ;{,ooo, $22,000, $20,000 and .S16.500 eacli. 'I'hesc 
payments were made by cashier’s checks issued by the Citizens 
National bank of El Paso, Fexas. 

When cro.ss-examined by Mr. Hogan, Harris .-.tated that 
Fall had made no attempt to kec|) the 'lansai tion secret. 

Mr. Harris was con (.berated by an officer ot the Ciiti/ens 
National Bank of El Paso. 'M’lto identilied tlie cancell' d cash 
ier’s checks wl’ic b Fall had used in the final [laymenis lor the 
land, and also bv persons piesent at the closing of the sale. 
Fall’s .son-in-law, C. (’. Cihase, in whose oflue the clc.‘al had 
been negotiatcxl, .said •liat Fall !iad broiit ht .Sioo,ooo in cash 
from ^\’a^hitlgton and had deposited it in C.hases safe at F ,1 
Paso for temporarv safekeeping. .-Vt first fall had not ex- 
plained ivhcre he had obtai’.ied the money, but late.' he .said 
he had boirowixl it from Mr. Holmny. 

Chase testified liirti:' that he had made a trip at Fall’s 
recjiiest to Cle\ eland. Ohio. Fhe i\itnc.s.s explained that in 
DecembcT of i<)2o Fall had discussed his intention of buying 
more laiiclt land with Mr. Price McKinney of Cleveland. 
McKinnc'y liad offered to supply as muc h as $250,000 to 
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finance the purchases. In December 1923, Fall had sent Chase 
to Cleveland merely to find out whether McKinney remem 
bered making the offer and not. insisted the witness, to ask M( 
Kinney to say he had actually lent money to Fall. 

United States Senator Irvine Lenroot of Wisconsin next 
took the stand. He had been chairman of the Senate Com- 
mittee of Public Lands during part of the investigations of 
the oil leases and he had. with Senator Reed Smoot of Utah, 
called on Fall at his Wardnian Park apartment .shortly before 
Christmas of 1923. I’hey found him in bed. The jHirpo.se of 
the visit was to tell Fall he owed it to the committee and to 
himself to come to W'ashington and ex[)lain where he had 
obtained the money with which to buy the Harris ranch. 
Fall, .said the witness, told him that it was an ordinary, jH'ivate 
business transaction and had no bearing on the Senate investi- 
gation but he would willingly disclose all the facts ext ejA the 
name of the person from whom he got the money. Lenroot 
insisted that Fall .should tell the whole story, and Fall then 
offered to tell him in confidence the name of the man. Len- 
root said he declined the confidence, but Fall [proceeded to 
give him the name of Edward B. McLean, and told him he 
would wire ^^cLean for his jiermission to disclose his name 
to the committee. Fall akso said his health was so bad he 
doubted w’hether he would be able to aj)j)ear before the com- 
mittee, but promised to send a statement. 

Edward B. McLean was then tailed to testify. He said he 
had known Fall intimately for a number of years. Sometime 
during the autumn of 1921 Fall had jHojioscd to him a jiart- 
nershij) in a ranch jHoject in New Mexico. In corrobtiration 
of this statement McLean produced a long letter tlatetl No- 
vember 3, 1921, in which Fall dc.scribed the jiroperty he 
wanted to buy with McLean and exjilained its jiossibilities. 
McLean al.so jiresented a cojiy of his rej)ly to f all’s letter. It 
w'as dated a week later, began “Dear Albert" and slated that 
for financial reasons he could not go into the deal— that “after 
[he] got through jiaying seventy-five jier cent of his income 
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to the government, [he] had nothing left for investment.” 
The letter was signed “Ned.” 

]Vf( I.can said that he and fall had had another conversation 
ill Washington late in Novemhcr. At this thne Fall asked for 
a loan * f $100,000. McLean then repeated the* testimony he 
had given before tlie Senate committee: Me agiecd to loan 
Fall .$100,000 and gave him two or three (hecks ’"■:gregating 
$100,000 on Washington banks. Fall ga\e him a nme for the 
amount and a memorandum which was in effect an option to 
McLean to buy an inter c'si in the llairis ranch. The checks, 
said McLeart, were never casheci, bin were returned to 'liiT! 
within two or three clays with the exjrlanatioti that Fall had 
arranged to get the money from another some e. 

McLean de.sctibed still another meeting with Fall, bin's 
time t!iey met at the Rit/ Carlton Hotel n, .’1 lantic City in 
December of ipay,. Fall asked. “Ned, do you remember the 
transaction and nc'gotiation we hacrin ipai?' McLean .said 
he (lid, and then Fall asked, “'Would you mind saying that 
you loaned me that money in (a,sh? Some of my political 
enemies are deviling me, and it would bo a great assistance to 
me.” McLean admitted he agreed to do it. 

McLean .said that .shortly alter his »alk with Senator Walsh 
in Flcrrida he saw Fall and told him that he “was going to 
be put under oath and would have to tell the things exactly 
as they were anc' he IFall] of coin.se wcrultl have to tell them 
exactly as they were.” Fall, said McI ean, answered, “Cer- 
tainly.” 

McLean .said that .'’bout an hour .ifter he had testified under 
oath he mot Fall who showed him a .elegram addressed to Fwl- 
ward L. Doheny. d he telegram read: ‘Mcl.ean examined by 
Walsh today. Facts po.ssiblv developed. I will or may be exam 
ined mysclt. Names not neec.s.iaii'y disclosed. 

.■\fter ^^(•L('an bad '' ' the .stand SeiiaLor I homas }. \vaLh 
icieiuilicd a ledei he liad written to Fall on jami.trv 1 1 . ip-M. 
whic h was immediately after McLean h.ad admitted before the 
Senate eommitiee that he had not lent Fall the $ioo.oc)o. 
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Walsh’s letter requested Fall either to appear before the com- 
mittee or to submit a statement on McLean’s testimony. Fall’s 
reply, which was introduced as evidence, admitted that Mc- 
Lean had told the truth. It did not say from whom the money 
had come, but did say it was not from Sinclair or anyone else 
iru olvccl in the oil transactions. 

The Ciovernment next proceeded to show from whom and 
in what manner Fall had received the money. First the $100,- 
000 note, dated November 1921, which Fall had given to 
Doiieiiy and from whith Doheny had torn Fall’s signature 
Avas offered and received in evidence. 'I’hen (iraham Young, 
treasiner of Ulair Rr Company. New York, bankers, testified 
that he had arranged to get $100,000 in currency for Kdivard 
L. Doheny, Jr., on November ‘{o. He said he delivered it to 
yoimg Doheny, ivho put it in a small britwn valise. 

The (Government next entered its attack on the strange cir- 
cumstaiK cs in which the oil lands were leased. 

Jo.st'plius Daniels, Secietary of the .Navy under President 
Wilson, Slated that although he had, while he was in oflice. re- 
ceived many apj)licalions for lea.ses on the oil reserve lands, he 
had neither made sue h leases nor .seen any need for them. 

Former Attorney General Harry M. Daugheity was next 
sworn in as a (Government witness. When Daugherty had fol 
lowed the vic torious Haiding to Washington he had been a 
smiling, ebnllimt glad-hander. Time had wiought great 
changes, lot the ex-cabinet ofliter who now took the stand was 
an aged and grave man. 1 le c ould nett ret all evei hav ing .seen 
the contiac t or lea.ses of the California reserves 01 being asked 
for an opinion c oik fitting tliem. 

Daugheily’s cto.s.s-exaiuination failed to rcfre.sh his itn'in- 
ory. He knew nolhing of the Presidential executive order of 
May gi, 1921, bv which the handling of the oil leserves had 
been transicrred to the Depailment of Interior. lb had no 
recollec tion of ever jtattic ipating in anv disc u.ssions about the 
reserves. He might, he .said, have told Fall or Denby or any- 
one else informally that the oil exchange' polic y was ju.stified, 
but he had never given an ofhc ial opinion to that efleci. 
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The Government offered in evidence a letter, dated Octo- 
ber 25, 1921, from Denby, Secretary of the Navy, to Fall. One 
part of the letter read, “ I'he Interior Department will 
exercise its best efforts to obtain for the Na”y as large royal- 
ties and as favorable terms as pradicable by public competi- 
tion, or oiherwisK.” T his letter had been submitted to and 
approved by Fall before it was oflkially transmitted to him, 
and it was testified in court that the underscored words or 
otherwise had been inserted at his suggestion. 

E. C. Finney, the Assistant Secretary of the Interior, who 
signed for the Department the contraci dated \pril 25, 1 >22. 
betw'een the Ifnited States and the Pan-American Petroleum 
R; Transport Gompany. was (pic'siioned lor two lull court 
days. After the transfer ol tlie oil rcserscss irom tlic Navy to 
the Intc.ior Depatlment he, under Fall, hau inen in charge 
of the Dc'partment’s relations with the Navy and negotiations 
with the various oil companies. 

As early as the fail of icj2i, .said Finney, officials of the 
Navy Depatlment, the lluiean of ?'fines, the (ieological Sur- 
vey and Fall and him.self discussed tlie tlneat to the naval 
reserves from ine jnivately c:perated wells on the edges of th? 
rc.serves and the de.siral)ility of leasing- ceitain parts of the 
Elk Hills reserve's for tli..' construc tion of protective Oft-set ” 
wells. In these discussions, said Finney, the Navy representa- 
tives insisted- ^nd the others agreed -that ir the interest of 
the national defense storage facilities should be constructed 
at Pearl lla.ibor in the Hawaiian Islands, d'he fuel oil kept 
there would he for fut irc use bv th*. Navy: it would be ob- 
tained thrco.gh an exchange of c:rucle oil frejm the re.serves. 

Fall, ac’coiding to Fiiiiiey, was absent from Washington dur- 
ing practically all of December 1921. but activities re'-pecting 
the provision of oil storage fatuities at Pearl Harbor co.uin- 
iied. The wdtness idem T d a letter, dated December 9, ic)2i, 
froiii Assistant Secretary of the Navy, Theodore Roosevelt, 
Jr., w'ho signed himself “Acting Secretary.” In this letter 
Roosevelt relerred to the Pearl Harbor plan and asked the 
Department td the Interior to consider the matter in as confi- 
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dcntial a manner as possible because of its relation to the 
national defense. 

Another letter from Secretary Denby to Secretary Fall, 
dated December i j, was identified by Finney and reteivcd in 
evidence. Jn it the Secretary of the Navy said his Deparimetit 
wished the Department of the Interior to proceed at once to 
liandle the storage (onstruction and exchange. Finney said he 
wired Fall when be received the letter and told him of the 
Navy’s request. Fall’s reply directed Finnc'y to proceed. 

When Fall returned to Wasliington in Jannary be informed 
Finney of a more delinite plan of constructing fac ilities at 
Pearl Harbor for the storage of 1.500.000 barrels of fuel oil 
and sectiring this fuel oil through an exchange of crude oil 
taken from the F.lk Hills resi'ives. Fall told Finney he had 
already discus.sed the probable cost of the construe tion of the 
storage space with Doheny. and he handed Finney a memo- 
randum which he .said contained Doheny’s figures. Fall alstj 
.said he expected to be bn.sy on other thitigs atid wanted Fin- 
ney and Dr. H. Foster Bain, head of the Binc'an of Mines, to 
snj^ervise the j)re]xiration of the propc r plans and spec ifica- 
tions for the work and the .securing of bids. 

F’inncy. fcjllowing his .supc'rior’s orders, .sent out pn^po.sals 
for bids on the Pearl Harbor construe tion projec t. Fhere was 
no public advertising. Invitations to bid a|)paiently weie sent 
only to the Pan-Arnerican Petroleum Fratispoit Ciom- 
pany, the Standard Oil Company of California, the A.ssoc i- 
ated Oil Company, Cieneral Petrolc*um Company, Pat iftc Oil 
Comjtany and the ). C. White Fatgineeritig Company. 

The plans and spec ifit:ations, as finally drafted, c alled for 
the constiuction at Pearl Haibor of storage facilities for 1,- 
500,000 barrels ol oil on a fixed .sum and on a cost-plus basis. 
That arncjunt of fuel oil was to be delivered to Pt'arl Harbor 
in exchange for c rude oil ol ecpiivalent value to be taken from 
the Flk Hills reserves. I'wo or thiee days .iltei the propo.sals 
were sent out represetitalives ol the Navy De|)artment advi.sed 
the Dcqjartment ol the Interioi that the Na\y objected to the 
cost-plus feature, and letters and telegrams tvere sent to the 
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prospective bidders to ignore that feature in their proposals. 

Representatives of two of the companies %vhich were asked 
to submit bids replied that they would not bid because they 
had been advised that the proposed contract was illegal under 
existing < gislation. 

Early in April 1922, Fall asked Finney Mdien the contiact 
would be closed. Finney testified that when he .imswered 
“not before April fifteenth” Fall seemed disappointed, and 
said he wanted it close cl at the same time as “the other mat- 
ter [the lease of the 'Teapot Dome reserve].” 

Finney told of the measures that were taken to insure secre- 
cy. Me identified a letter from Fall to Dcnby, dated April 1?, 
1922, in which Fall said among other things that there shotild 
not be full pidilitity concerring negotiations for the con- 
.sfructiem of the storage facilities at Pearl Ilatlx.r. ddien Fin- 
ney identified the interdepartment memoranflum he himself 
issued and circulated to the various fmrean heads in his De- 
partment. 'Fhe memorandum stated that it was the general 
policy of Secreiaries Denby and Fall that bureau oITk ials were 
not jirivileged to give out any information conierning the 
contract. 

The bids were due to be and were opened April On 
April 17, Finney testified, Denb/ asked lor complete publicity 
on the negotiations. Finney wired Fall, who replied on the 
hrllowing da’ an ' anthori/ed Denby to announce the results 
of the bidding and the awarding of the contract. 

Fall, saitl Finney, r es not pre.sent in Washingum when the 
bids were opened. '1 \e representa.ivcs of the Navy and In- 
terior De,Antment.s who were piescnt when the bids were 
examined unanimously decided that an “alternate bid” sub- 
mitted by the Pan-American Petroleum & 'Transport Com- 
pany was the “best bid.” Tl’< contract was awarded t*^ *iiat 
company. 

I bis alternate bid was the one which contained the so- 
called preferential clause which permitted the sulxsetpient 
leases ol June 5 and December 11, 1922, to be given to the 
Pan-Amer’'^ n Company without competition. These later 
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leases, for all practical purposes, signed over the reserves on 
a royalty basis in perpetuity to Dohcny’s company. No sug- 
gestion of such a preferential clause was contained in the 
plans and specifications and no other bidder included such 
a condition in his proposal. 

Mr. Finney was cross-examined by Mr. Hogan on behalf of 
Doheny and by Mr. Mark Thompson on behalf of Fall. The 
questions of both were designed to show that regularly desig- 
nated officials of the Navy and Interior Departments prepared 
the plans and specifications and negotiated for the bidding— 
Fall, they sought to jjrove, had practically nothing to do with 
the matter. Finney admitted that he telegraphed Fall that he 
had decided the Pan-American bid was best and that Arthur 
W. Ambrose, former chief petroleum technologist in the Bu- 
reau of Mines, and Admiral John K. Robison, in charge of 
the contract negotiations for the Navy Depariment, con- 
curred in his decision. He also admitted that .soliciting bids 
privately rather than {)ubliely was a policy adoj^ted by the De- 
partment after Assistant Secretary of the Navy Theodore 
Roosevelt, Jr., had advised the Department of the Interior 
to handle bids as .secretly as possible because the war plans 
of the Navy were involved. Finney also revealed that between 
January and the time the contract was let he di.scussed the 
proposed oil exchange with Fall on several occasions and 
both he and Fall were satisfied of its legality. 

Clolonel 'Fheodore Roo.sevelt, Jr., took the stand to account 
for his part in the oil-lands negotiations. Ife de.scribed the 
Pearl Harbor project as “an essential part of the Navy’s plan 
of defen.se,’’ approved by both the Secretary of the Navy and 
the Navy Board. He explained it was not customary to give 
publicity to defense projects before construction, but admit- 
ted that prior to 1922 it had been customary to advertise pub- 
licly for bids, and of course, in such circumstances the project .s 
were described and knowledge of them became public prop- 
erty. He said he had never discussed the leasing of the reserves 
with Denby or Robison; he had not discussed with them or 
any one else the contract of April 25, 1922, between the 
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United States and the Pan-American Petroleum & Transport 
Company. 

A number of witnesses— representatives of oil companies— 
declared that they had written Fall, as Secretary of the De- 
partment ol the Interior and asked to be considered as bidders 
but had been ignored. One of them testified he had not 
heard of the lease of December 1 1, 1922, until after its execu- 
tion; had he known of it in time would have welcomed an 
opportunity to have put in a competitive bid. 

Rear Admiral john Halligan, chief of the Naval Bureau 
of Engineering, testified he op|x)sed and pmtested the execu- 
tion of the contract and leases to the Pan-American Company. 

An accountant from one of the grnernment offices had ex- 
amined the re< ords and comjmted the profit made by the Pan- 
American Pciroleuni 8; Transport Company on ihc contract 
for the cotistruction of the storage tanks at Pearl Harbor. 
He stared that the ptofits were .$791,000. ' 

The contract of April 25, 1922, and the lease contracts of 
I line 5 and December it, 1922, were read to the jury. Also 
admitted were \arious lea.ses with other oil companies which 
showed that the oil royalties payable to the United States in 
such contracts were greater than those fixed in the Elk Hills 
reserve leases. 

With the reading of the contracts the Cio\ eminent re.sted 
its case. Mr. Lambert made an opening statement on behalf 
of Fall. It was largely repetition of Mr. Hogan’s earlier state- 
ment in behalf of Doheny. 

The first witness to the e sential facts tailed by the defense 
was Dr. II. Foster Bain, former head of tlic Bureau of Mines. 
Under Mr. Hogan’s skillful and carefully prepared direct ex- 
amination Dr. Bain revealed that Finney. Robison. Ambro.se. 
and himself and others had begun conferring on the threat 
of drainage from the California reserves and on the necessity 
of leasing certain parts of the reserves “for off-set protection” 
early in 1921. They had also, said the witness, discu.ssed the 
desirability of constructing oil storage facilities at Pearl Tlar- 
bor and the possibility of storing fuel oii there which would 
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be obtained in exchange for crude oil taken from tlic reserves. 

Dr. Bain testified that in November of 1921 he talked with 
Fall about the problem and Fall said he had asked Doheny 
to find out from his engineers what a million and a half bar- 
rels of stored tankage would cost. Doheny had promised to 
get tiie information. Then Fall handed Bain a jjaper which 
he .said contained Doheny’s figures and directed him to work 
out a plan under which storage facilities could be constructed 
and an exchange of crude for fuel oil effected. 

A letter, dated in November 1921, from Finney, Assistant 
Secretary of the Interior, to the Secretary of the Navy was 
produced and offered in evidence. It recited that the Judge 
Advocate Cieneral of the Navy had rendered an opinion that 
the proposed exchange of crude oil for fuel oil was legal. Bain 
said that the letter satisfied both Fall and Finney on the 
question of legality and neither saw' any reason to ask the 
Attorney General for an opinion. 

Bain said he talked wdth repre.sentatives of various oil com- 
jianies about the Pearl Harbor projet t and cautioned them to 
secrecy. Among the.se was Mr. [. J. Got ter, general coumel 
for the Pan-.Vmerican Petroleum 8: 'Fransport (’ompany. 

Bain did not recall any meetings with Fall in December, 
but in January he made a trip west and on tlie twenty-second 
stopped off at Fall’s ranch at Three Risers, New' Mexico. lie 
took with him a .set of the plans and specifications for the 
Pearl Haibor construction and showed them to Fall. Fall, 
he .said, had never .seen them before. Fall merely looked at 
them casually and .said they were all right. Bain then pro- 
ceeded to Fos Angeles where by previous arrangement he met 
Doheny, Cotter and a vice-president of the Pan American 
Company named Anderson. Ile.sairl he placed the plans and 
specifications before them, “explained the conlideiitial na 
ture” of the project and a.sked them to make a bid. In the 
same interview he gave them the names of other oil roiiipa- 
nies which he said he intended to ask for projxxsals. Fhereafter 
he submitted the plans and spccifit at ions to the Standard Oil 
Company of California, General Petroleum Corjroration, Pa- 
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cific Oil Company, Associated Oil Company and the Union 
Oil Com])any. The officials of the (iencral Petroleum, said 
Bain, thought the proposed contract was not authorized by 
existing law and refused to bid. A representative of the Union 
Oil Comjtany declared the company was not interested in the 
propositifui as presented. The other companies promised to 
give the matter their consideration. 

Dr. Bain slated lurtlier that late the following Januaiy or 
early February Fall told him that he was too busy with other 
matters to handle the transaction and that Bain and Finney 
should complete the arrangements. He and Finney, said the 
witness, considered advertising for bids and dec ided that since 
there was no law recpiiring it, it would be better, in this par- 
ticular situation, not to do so. Therelore Finney opened the 
l)ids on April ir,, i()22, in the presence of Cotlc,, I'le Pan- 
•Vineiican (lompany representative, Mr. Dunn, the president 
of the J. (i. While (Company, Ambrerse. the government's chief 
peiioleuni tec htiologist and himself. After the bids were 
openc'd I'inney turned them over to the witness and Ambrose 
for analysis. 

When Mr. Roberts subjected Bain to an exhaustive cro.ss- 
ex.amination the witne.ss admittc'd that Fall told him in early 
November of i()2i (the month the Sioct.ooo loan was made) 
that he expected a connminitation from Dohen\. He also 
admitted that in the t irly conferences Finney had insisted 
theie should be some c'omjjetitive bidding. Furthermore, he 
.stated that Fall knew and apprened of the oil companies he 
proposed to see in Los .Vng.'les in J.inuaiy and invite 

to bid. 

The witne.ss was confronted with and embarra.ssed bv two 
of his own letters. One he had written on Jaimarv 23, u,22, 
to Assistant Set retary of the Interioi Finney: in it he suggested 
that it might be well to get an opinion from the Solicitor of the 
Department of the Interior, “informally at least." 1 he other 
was dated May 12. ic)22, and addiessed to Fall at 1 hree Rivers. 
Ne\c Mexico. In it Bain referred to the contention made by 
the Pacific Oil Company that they had been advised the con- 
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tract was illegal. Bain wrote that while it was not a matter 
with which the Department was concerned 

because we have all been entirely clear in our minds as to the 
right of the government to make the exchange, and have 
made a contract with a responsible concern . . . there is an- 
other phase of it. None of us want Mr. Doheny to get into 
any trouble, and I take it we will want to do anything to make 
it easy for him. Out of all t)f this has come the stiggestion 
repeatedly made that the opinion of the Attorney (General be 
obtained as to the legality of the contt.ict. I realize the objec- 
tion to asking such an ojtinion but I have thought it projter 
to let you know the difliculties that are being raised here so 
that you might reconsider the matter and decide as to whether 
you might not properly ask the Attorney (icneral to put into 
writing what 1 have understood was his informal and verbal 
expression of opinion favorable to the action the Dejiartmcnt 
has taken. 

Rear Admiral Luther E. Gregory, chief of the Bureau of 
Yards & Docks, Navy Department, testified that he, in con- 
sultation with other Navy men, drew the plans and specifica- 
tions for the proposed storage facilities at Pearl Harbor. 

Gano Dunn, president of the |. C. White Engineering 
Gompany, testified that he prepared the main and alternate 
proposals for the Pan-American Gompany. He said ftirther 
that Mr. Cotter, coun.sel for the Pan-American Company, 
insisted that the contract should be signed by both the Secre- 
tary of the Interior and the Secretary of the Navy. 

Mr. Roberts’ crfxss-examination of Dr. Bain had aheady 
disclosed that Dr. Bain had introduced Dunn to (hotter and 
had recommended that the White Company should be em- 
l)loye(i to do the engineering work for the Pan-American 
Cami party. 

Retired Navy Admiral John K. Robison was an important 
witness lor the defcn.se. He had known the Doheriys, father 
and son, for many years. Robison said that long before i<) 2 i 
he had talked with the elder Doheny about the California 
naval reserves. Doheny had said then that the United States 
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ran a grave risk of losing all tJic oil in the reserves through 
drainage into adjacent private wells. 

When Robison became Engineer in Chief of the .\avy De- 
partment in October of 1921, he was almost immediately 
given charge of all fuel oil matters by Secretary Denby. Robi- 
.son said he promptly {inferred with Eall, Finney and Dr. 
Bain. All three agreed the threat ol drainage was smious. 
They told Finney of the plan to develop the reserves so that 
the Navy could get something out of them. Fall commented 
at the time that it was a .situation to which the .\’a\y had 
been blind. 

I’he witness described a talk he had wdth Doheny late in 
1921. Doheny reported that his associates in the Pan-Ameri- 
can Company did not want him to enter into any arrange- 
ment with the government lf)r the Pearl Harbor ruction. 
Robi.son tried to peisuade Doheny that he should bid lor the 
contract becau.se of the increasing thre;w of a Pacific war. 
Rol)i.son pointed out tfiat Pearl Harbor could plav a vital 
part in any .such conflict, and that the national defense and 
tfie security ol the Pacific coast coidd well depend on the 
e.staf)lishmcnt of an adeejuate supply of fuel oil in the Hawai- 
ian Islands. Doheny, insi.sted Robi.son, had had great ex- 
perience in oil production and con.sercation and was in a 
uniejue position to render a \aluable service to his country. 
Doheny, .said the witne.ss, was eominced by this argument and 
said, “You are right. You can go ahead confidently and count 
on one bid at least.” Doheny then added that a bid from his 
comjxiny would ncH invoh'* a dollar of profit to him. 

Admiral Robison further testified that between April 17 
and 25, r922, wdien the contract w'ith the Pan-American Com- 
pany was signed, Mr. Cotter called attention to the preferen- 
tial clause in the company’s altciiiate pro|K).sal and ejues- 
tioned its desirability. Both Robison and Mr. Anibro.se as- 
sured Cotter they believed the provision was in the national 
interest. 

Robison also asserted that a draft of the contract was sub- 
mitted to Secretary Denby and the Solicitor and the Judge 
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Advocate General of the Navy Department. Denby suggested 
some changes in the contract, which were accepted. Denby, 
said tlie witness, reread the contract in its final form and 
signed it in his jiresence. 

In his cross-examination of Robison Mr. Roberts was bitter 
and sarcastic. He stressed that Robison had agreed with Fall 
in October of 1921 that the project should be kept as secret 
as possible. Robi.son replied that the secrecy was in accord- 
ance with the Navy’s declared |>olicy and denied that the 
purpose of the concealment was to pi "vent Congress from 
learning of the proposed action. Mr. Roberts belittled the 
so-called “war scare” by pointing out that the Four Power 
Naval Treaty, limiting the naval armaments of Kngland, Ja- 
pan, France and the United States, had been signed on De- 
cember 13, 1921, and ratified by the United States Senate on 
March 24, 1922, a full month before the signing of the Pan- 
American contract. 

When Arthur W. Ambrose, the government’s chief petro- 
leum technologist, took the stand he corroborated Dr. Bain 
on the incidents of the trip to Los Angeles in January of 1922 
and the approach to representatives of the oil companies who 
were invited to sidimit bids. He said that after the bids were 
opened he and Bain made 1 study and analysis of them and 
recommended that the alternate bid of the Pan-American 
Company should be accepted as the lowest and best bid. He 
swore that neither Fall, Finney nor anyone else dictated his 
report; his recommendation represented his uninfluenced and 
honest judgment. 

There w-as a stir in the crowded courtroom when ex-Secre- 
tary of the Navy, Edwin Denby, took the stand. But if the 
crowd anticipated a repetition of the confusion and embar- 
rassment which had accompanied Denby’s examination be- 
fore the Senate committee they were doomed to disappoint- 
ment. Denby gave prompt and forthright answers and was 
an excellent witness. He told of his graduation from the 
University of Michigan, his three-term services as a member 
of the National House of Repre.scntatives, his military rec- 
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ord— in World War I, at the age of forty-seven, he enlisted in 
the Marine Corps as a private and rose through intermediate 
grades to the rank of major— and his appointment in 1921 as 
Secretary of the Navy. 

Almost immediately after he assumed the cabinet office, he 
.said, he began receiving alarming information about the 
drainage of the California reserves, d his information worried 
him for he knew the Navy had no facilities for handling such 
a situation, liecau.se he knew the Department of the Interior 
had such facilities, he recpicstcd aid from Secretary of the In- 
terior Fall. Fogether they submitted the problem to Presi- 
dent Harding. Denby asked the President to issue an order 
putting the reserves under the jurisdiction of the Interior 
Department. The President thought the plan a good one and 
directed Denby and Fall to prepare a suitable oidrr for his 
signature. A draft of such an order was pre[)ared in the De- 
[lartrncnt of the Interior and submitted to Denby. He showed 
it to and discussed it with Assistant Secretary Roosevelt and 
other officials of the Navy Dejiartment. Some of the Navy men 
objected to the tiansfer. Others suggested changes in the 
language of the order, and the changes were made to satisfy 
the objec lions. The order, as modified, was submitted to and 
signed by the President. 

As soon as the order was issued, Denby .said, he jiarticipated 
in a number of cli.v ussions concerning the dc*.sirability of in- 
stalling lac ilitit's at Pearl Harbor for the storage of fuel oil 
obtained by an exchange oi ci ude oil from the leserves. Den- 
by .said begot an opinion fiom Rear Vcliniral batimer. judge 
Advocate (ieneral of the Navy, that sue n an exchange was 
Ic-gal. I’hen he directed .\dtniral Robi.son to supervise the 
piejiaration ol plans and spc'c ilications and to have a contract 
to c any the piojec t into elTec t dratvii uj<. 1 hereafter Robison 
kc‘pl him fully informc'd of ilie progre.ss being made. 

Up to this time, said Denby, he had never met Doheiiv or 
heard of the Pan-American Petroleum I'ransport (’ompany. 
No one repie.sented Doheny or the Pan-American Company at 
any of the conferenca's he described. 
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Denby said he was shown a first draft of the contract: he 
read it over and suggested a number of changes. He after- 
ward read enough of the final draft to assure himself that the 
changes he had suggested had been made. Only then did he 
sign if. Il was wlien he signed the contract that Denby first 
met Doheny. He said he met Doheny again when the lease 
of December 1 1 was signed, but did not discuss with him the 
terms ol the document. Nor. he said, did he ever discuss the 
lease ol December 1 1 with Fall. 

Mr. Roberts’ cross-examination of Denby w^as vigorous and 
persistent, lie took up in detail Denby’s replies to the ques- 
tions which had been asked him by Senator Walsh and other 
members of lite Senate committee. How was it, Roberts 
asked the witness, that at the time of the Senate hearings, 
when the events were recent, he had been unable to recall any 
of the details connected with the Elk Hills contract? Denby 
answered that he had just been released from tlie hospital 
where he had been treated for a painful illness and that he 
was called to testify before he could refresh his ineinory from 
documents and correspondence which related to the matter. 
Since then, he said, he had consulted those records and was 
now testifying from a refreshed recollection. 

Next Mr. Roberts confronted Denby with a report of the 
Navy Council, dated October 18, iqsi, which showed that 
Denbv had said he wanted to have the Interior Department 
handle the reserves in the best interests of the Navy. The 
relevant portion of the report read: “|the] matter of leasing 
is the most difficult and dangerous | thing] to be done. It is 
full of dynamite, and 1 do not want to have anything to do 
with it,” 

‘‘What did you have in mind when you made that state- 
ment?” demanded Mr. Roberts. 

“I think what happened to me is a pretty good answer to 
what was in my mind,” answered Denby. He was then allowed 
to leave the stand. 

Joseph A. Carey, one of Denby’s executive assistants, testi- 
fied that when the December 11, 1922, lease was signed 
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Doheny asked that a public announcement of it be made 
immediately. 

Rear Admiral Cole, United States Navy Commandant at 
the Norfolk Navy Yard, and Rear Admiral Coontz, former 
Commander in Chief of the Ignited States Fleet, testified to 
the strategic importance of the Hawaiian Islands as a naval 
base, and the imperative essential that a large quantity of fuel 
oil— “the life blood of the Navy”- -be stored there. 

Mrs. Fdward L. Doheny, whom a con tern [)orary newspaper 
reporter described as “smiling, youthful and unembar- 
rassed,” was stvorn. She said her husbatid told her some- 
time in 1920 or 1921 that he had promised Secretary Fall a 
loan of $100,000 so Fall could pinchase a ranch tvhich ad- 
joined his New Mexico property. Her husband instructed her 
to lend Fall that amount if anything should hap})en to him. 
I.ater on, she said, her husband showed her T'aH’s note and 
explainctl he had make the loan. Then, saying he was afraid 
that if anything should happen to them th.eir executor would 
insist that Fall immediately pay the note, which was payable on 
demand, her husband tore Fall’s .signature from the note. He 
handed it to her and told her to keep it in a safe })lace. He would 
keep the body of the note among his pa[)ers. Thus they 
would protect Fall, who might otherwise be ruined financial- 
ly. Mr. Doheny also told his wile that their sou F.dward knew 
all about the loan and t oidd always get a new one from Fall 
if that became necessaiy. 

^Vhen asked what had b<.- ome of the signature, Mrs. Do- 
heny .said she put it in her safety deposit box at the Security 
Trust k: Savings Bank in Los Angeles. At the time of the 
Senate hearing she had forgotten wheie she had put it, but 
since then she had lound it. She pi'^mptly produced the torn 
])iece of the note and identified Fall’s signature on it. Mr. 
Hogan dramaiically demonst i ated to the jury that the piece 
fitted perfectly the torn line of the main body of the note 
which had previously been offered in evidence by the Gov- 
ernment. 

Mrs. Doheny was not cross-examined. 
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Edward L. Dohcny, Jr. followed his mother on the witness 
stand. He testified he had known Fall as one of his father’s 
friends for many years. Sometime in November of 1921 his 
father told him he had offered to lend Fall $100,000 because 
Fall wanted to buy a ranch adjoininp^ his New Mexico })rop- 
erty. On Monday, November 30, said the witne.s.s. Fall tele- 
phoned the Doheiiys at New York and said he had conijileted 
arrangements to buy the ranch property and would like to 
have the money. Over the telephone the elder Dohcny asked 
Fall how he wanted the money. When he had hung up the 
receiver he asked his son to call Blair S: Coni])any of New 
York and find out what his balance was. Young Doheny did 
so and was informed that his father had only from .$10,000 to 
$11,000 in his aicount. The witness then told his father he 
had more than $100,000 on dejiosit with Blair iv: Cloinpany 
and would draw a check on his account for which his father 
could later reimburse him. 'I'he elder Doheny agreed to this. 
He directed his son to draw a check on his account for $100,- 
000, ca.sh it and take the currency to Fall at Washington. 
Young Doheny folknved his father’s instructions. Accom- 
panied by his secretary— a man named IMunketl— he took a 
train for Washington the same day. .At Fall’s W'ardman Park 
Hotel apartment, Doheny took the money from a bag he car- 
ried and counted it out on a table. Fall wrote out a piomis- 
sory note for the amount in his own hand and handc'd it to 
the witnc.ss. Young Doheny called Fall’s attention to the fac t 
that the rate of interc^st was not stated, and Fall replied that 
the rate had not been di.scit.ssc'cl: Dohc-ii), Sr., .should fill in 
uhatever rate he thought was right. Young Doheny then re- 
turned to Nc'w Yoi k, repoi ted to his lather wdiat had happened 
and gave him the note. 

Again there was no cro.ss-exa mi nation. 

Edward I,. Doheny, Sr., then took the stand in his own de 
fense. Ffe said he had knenvn Fall since the middle iSSos 
when they had both bec;n prospectors. Inater they had both 
become lawyers and had had common interests in Mexico. 
They Fiad maintained a close friendship through the years. 
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Doheny said his Pan-American Petroleum & Transport Com- 
pany was organized in 1916: it took over the Mexican Petro- 
leum Comjjany and other properties in which Doheny was 
interested. 

Doheny testified that during World War I he had per- 
formed a mimher of j)atriotic services. The United States was 
desperately short of oil tankers so he oflered the Navy all of 
the tankers tlie Pan-American Company had. The offer was 
accepted. D(»heny said he was also a inemher ol the National 
War Service (k)uncil and the Council for National Defense. 
These activities kept him in Washington a gteat deal of the 
time so that during the war he .saw a great deal of Senator Fall. 

Doheny lepeated tlie oft-told story of the $t 00,000 loan. 
Fall had told him that he was trying to interest some people 
in a partnership in the ranch and mentioned Prite Me Kinney 
and another whose name Doheny had forgotten. Doheny 
promised Fall that if his other plans fell through he. Doheny, 
W'ottld lend it to him. He related the conversation he had 
with his wile wlien he made the loan. 

Later, on November go, 1921, Fall telephoned Doheny 
from Washington, and .said he was ready to close the deal and 
wanted to know whether Doheny would .send him the money. 
Doheny .said he would and asked him lunv he wanted it. Fall 
answered, 'in cash" hei atise it was a cash deal and the cur- 
reiuy would he mure (oiivenient than a check. Nothing w.is 
said about the inteiest. 

Doheny recounted how he had arranged for the money and 
sent his .son to Washington to deli\er it. He corroborated 
Mrs. Doheny on his later consersation w ith hei about Fall’s 
note and about his tearing the signature from the note and 
entrusting it to her .safekeeping, (’‘ne new item was added— 
in the spring of 1925 Fall voluntarily assigned to Doheny as 
.security for the $100,000 note thirty-three .shares of the cap- 
ital stoc k of the Three Rivers (’.attle & Laud Company, which 
had taken title to the Fall and Harris ranches and to the im- 
provements and cattle on them. The thirty-thiee shares, said 
Doheny. was one third of all of the capital stock and repre- 
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sented value of $200,000— double the amount of the $100,000 
note. 

Dolieny testified that as an oil prospector he had known in 
a p;cncral way of the F.Ik Hills and Buena Vista reserves for 
many years, but had no intimate knowledge of them until 
1921. In late October or early November of 1921 Fall first 
mentioned to him that the government wanted fuel oil and 
storage space for it. Fall knew that the Doheny companies 
had constructed such storage facilities in Mexico, and asked 
him for an estimate of what it would cost to erect thirty 50,- 
000 barrel tanks at Pearl Harbor. At the same time Fall 
(‘xplainecl that if the jilan was carried out it would have to 
be paid for in crude oil taken from the California re.scrves. 

Dohc'iiy agreed to get the information and later did get an 
estimate from his engineers. In a letter written to Fall in 
November he estimated that to build the tanks and fill them 
with fuel oil would cost $3,000,000, and that 2,973,800 bar- 
rels of crude oil, figured at current prices, would be rctpiired 
in exc hange. 

Doheny akso sutmnarized the talk he had had with Admiral 
Robi.son in December. Robison said the Navy had decided 
to build the storage tanks at Pearl Harbor to serve the Pacific 
fleet with fuel oil, and he tried to induce Doheny to bid. 
Doheny answered that his as.so( dales were not keen about un- 
dertaking the construction job. Robison then confided that 
he had tec eived sec ret Navy ititelligc-nc e which indicated war- 
like intentions on the part of japan and that construction of 
a huge fuel oil base at Pearl Harbor had been recommendc'd 
by the United States Navy Board of Strategy as a net:e.ssary 
measure of national defense. Without it the United States 
Navy w'ould be at tbe mercy of the enemy: with it the United 
States could meet any threat offered by a hostile force. The 
situation, said Robison, was critical. Fhe country faced the 
possible destruction of its fleet and an invasmn of the Pacific 
Coast. Robison said he was appealing to Doheny, as he ex- 
pected to appeal to other resjionsible oil companies, to bid on 
the project as a patriotic duty. Doheny was, in his own 
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words, tremendously “worked up” by Robison’s recital, and 
he vowed that the government would rec eivc at least one bid. 
Then, he said, he reported the eonveisation to Mr. }. f. Cot- 
ter, the Pan-American Company’s general counsel, and told 
him to take charge. 

Doheny corroborated Dr. Bain’s account of the meeting in 
Los Angeles in January of 1922. Bain came to Pan-American 
Comjjany’s offices in I.os Angeles, where Mr. C.otter and otuer 
representalives ol the comjjany were awaiting him. Bain ex- 
hibited and explained a set of plans and spet ihcations lor the 
proposed Peat 1 Harbor (onstnu tion. He said he pioposed to 
submit copies of them to Union Oil ('-ornjtany, (ieneral Petro- 
leum Com[>any, Associated Oil Compan), I’afilu Oil Com- 
pany and the Standaid Oil Comjxiny of Calilornta and he 
hoped to veieivc bids from all. Bain was told that tht sub- 
mitted papeis would be considered. 

After P>aitt lelt Doheny tliscussed the government’s pro- 
posal with his a.sso(iates. Lhey were reliu fant to get into the 
matter, but yielcjed when Doheny told them ol his commit- 
inetu to Robison. 

During the balance of January. Februarv and March, said 
Doheny, lur was very busy with Mexiian problems and spent 
the greater part of that time in Mexico. Thereloie he gave 
no consideration to the proposed Pearl Harbor installation. 
Befoie he lelt he had comini.ssioned Mr. Cotter an^l .Mr. Dan- 
/iger, a vice-president of the Pan-.Vmeiican Company, to con- 
diK t negotiations with the govjnnnent oilicials. 

Doluaiy testified his next inl.irmation concerning the Pearl 
Harbor construe, licjn came by way ol two telegrams Irorn Cejt- 
(er. dated .\pril 12 and April i‘p and addressed to him at 
Los Angeles. They outlined the pnsposal the Pan-American 
Compatiy expected to make. Doheny wired in reply that he 
approved the propo.sed bid without modilkation. Doheny 
then remarked that it was from the telegrams that he first 
learned of the so-called preferential clause, .\lthough he did 
not thoroughly understand it. he approved it because he had 
complete confidence in Mr. Cotter's work and judgment. 
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Later Cotter informed him that the bids had been opened 
and the (onlract awarded to the Pan-American Company. 

Dolieny analyzed the terms of the contract and leases in 
detail and said they were eminently fair to the government. 
Under them, he said, the government received not only the 
stipulated royalties, but additional advantages and benelits 
worth at least $10,000,000. 

Doheny now .said, as he had before the Senate committee, 
that he estimated the profit to Pan-American to be derived 
from the contract and leases at ,$100,000,000. But, he empha- 
sized, that figure was based upon the assumption that the oil 
would hold out and that the suggested profit would be real- 
ized not at once but “over a lifetime for whoever could live 
that long.” 

In concluding his direct testimony Doheny asserted he had 
in no way bribed Fall. lie did not talk to Fall from February of 
1922 until he visited him in his Wardman Park Hotel apart- 
ment shortly before December n. At that time there was no 
discussion about the oil leases. Not once, he insisted, had he 
spoken to Fall during liis term of office as .Secretary of the 
Interior about his future employment. Tie had never prom- 
ised Fall anything and he had never asked him to give the 
Pearl Harbor contract to the Pan-American Petroleum 8: 
Tran.sj)ort Company. When he made the $100,000 loan to 
Fall, five months before the contract was given to the Pan- 
American Company, reiterated Doheny, the thought of influ- 
encing Fall’s future conduct never once entered his mind. 

Mr. Roberts, who had slashingly cros.s-examined Bain, 
Robison and Denby, (juestioned Mr. Doheny in mild tones. 
The Ciovernmenl pro.sccutor may wisely have concluded that 
the jury might resent a vicious and hara.ssiiig cross examina- 
tion of an aged and physically weakened man. Nonetheless 
Mr. Roberts went into every detail of the direct testimony, 
lie stressed the “unusual” and “extraordinary” features of 
the alleged $100,000 loan tran.saction: Doheny obtained the 
money from his son’s rather than from one of his own bank 
accounts: he used currency instead of a draft or cashier’s 
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check; and he sent his son as a messenger to deliver it. Doheny 
countered that, inasmuch as Fall had requested cash, there 
was nothing unusual in the transaction. There had been, he 
a.sserted, no intent or attempt to “cover up’’ the transaction, 

Mr. Roberts also found .something sinister about Doheny's 
tearing Fall’s signature from the note. Doheny repeated the 
explanation of this act that he had given in his direct exam- 
ination. 

Then Mr. Roberts inquired whether Doheny knew, when 
he accepted thirty-three .shares in the Three Rivers Cattle & 
Land Company, that its property was mortgaged to the hilt 
and that the interest in the company which Fall had belated 
ly turned over as security for the $100,000 note was practically 
worthless. In surpri.se Doheny replied that the mortgage was 
news to him. 

Once again, at Mr. Roberts’ direction, Mr. Doheny restated 
his direct testimony about his part in the negotiations for the 
Pan-American C’.ompany contract. .At the end of Doheny’s 
lecital Mr. Roberts sought to impeach the witness by claim- 
ing Doheny was now contradicting the testimony he had given 
before the Senate committee. There were a number of dis- 
I repancies, .some major and .some minor. Doheny frankly ad- 
mitted he had given the answers imputed to him before the 
Senate committee, but insisted that his present recollection, 
refreshed by his examination of correspondence and records 
and by talks with his a.s.sociatcs, was better now than it had been 
when he appealed before the committee. 

Doheny readily admitted that he iiad claimed a privilege 
against self-incrimination and I'.ad refused to testify in the 
< i\il suit in Los .Angeles to set aside the Klk Hills and Buena 
V'ista leases. He had done so because tfie criminal cases against 
him were then pending and his lawyer had advised him not 
to testify. 

Shrewd though the cross-examination was, it did not dis- 
credit Doheny’s direct testimony. Doheny made an excellent 
witness for himself. 

At the conclusion of Doheny’s testimony, as at other stages 
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of the trial, Mr. Hogan presented a score of witnesses— bish- 
ops, ministers, federal district attorneys, doctors, lawyers, me- 
chanics and old oil prospectors— to vouch for Doheny’s repu- 
tation as a man of honesty, business integrity and patriotism. 
Fall’s counsel also introduced a number of impressive “char- 
acter witnesses.” Fall himself did not take the stand. 

On December 13. K)2f). both sides rested, and Mr. Roberts 
began the summations on behalf of the Government. He 
prefaced his argument on the facts with the interrogation: 
“Who are the defendants? What manner of men are they?” 
He answered his query by characterizing Doheny as “a great 
and powerful and wealthy citizen of the United States” to 
whom “a loan of $100,000 meant no more . . . than a loan r)l 
$25 or $50 to a common man.” Doheny, he jiersisted, is 
a man “who boasts he employed Lane, a cabinet minister, at 
$50,000 a year and an ex-Secrctary of the Treasury. McAdoo, 
at $50,000 a year.” He paid C^reel $5,000 to influence the ofli- 
cial acts of former Secretary of the Navy Daniels. This is the 
man who says “we can employ anybody we please,” and “a 
man who says he sees nothing wrong with loaning money to 
a man with whom he was going to negotiate (iovernmeni 
contracts.” This man was “conscious of and obsessed ^vith 
the power of money.” Fall Roberts characterized in nuu h 
briefer terms as ‘ an impecunious cabinet ollk er” anxious to 
get additional property and not too scrupulous about how 
he got it. 

Roberts commented that the Presidential executive ordei 
of May 31, 1921, a highly important order, was apparently 
made with little regard for the public good. 'Fhe re.serve.s were 
transferred to the Department of the Interior less than three 
months after Harding had taken office. I'hc transferral was 
induced by Fall’s solicitation. “Had that order not been 
made,” declared Roberts, “we would never have been here m 
this case.” 

Step by step the Government prosecutor traced the initia- 
tive Fall and Doheny took in the negotiations that led to the 
culmination of their common purpose— the transfer of the 
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California reserves to the Pan-American Petroleum & Trans- 
port Company. Woven into the pattern was the series of coin- 
cidental events which transferred $100,000 from the pockets 
of Dohenv to the pockets of Fall. 

Everything about the $100,000 l asii loan, dec larcd Roberts, 
was remarkable— raiely is such a sum of money drawn in c ash 
from a son’s bank account, delivered in pcr.son and recorded 
only in a demand note with no signature when there is no 
concealed and unsavory purpose. A cashier’s check would 
have served Fall’s purpose just as well as cash, said Roberts, 
but Fall did not want a chec k. Why? Because Blair R: Com- 
pany would then have a record of it. Anri, why was this 
enormous amount of cash deliveied by Dolicny’s son? Be- 
cause, the prosecutor went on, no other human being was to 
know of the transaction but his own blood, and il Doheny 
sent his son to the Wardman Park Hotel, where Fall lived 
and where the Dohenys had also lived and were well known, 
no one would notice the \isit. Thus Fall and Doheny made 
sure of obliterating all evidence of the transaction. 

Then Roberts demanded of the jury: 

Now^ (ientlernen, why was all that secrecy observed? Do 
I need to argue to you? Do I need to laboi that kind of (jues- 
tion with you intelligent men? It was concealed because if 
it had become public these men knew the\ would be ruined. 

Why did [ Doheny] take a demand note? If Fall could not 
pay lor a long while, if it were a reasonable and proj)er 
transaction, wliy not a year note or a two-year note? But no, 
Cientlemen, with a demand note he held the whip over Fall. 

And next Roberts asked: 

And what can be said about the part that the defendant 
Fall played? Albert B. Fall kf.ow that the $100,000 business 
was dirty bii.siness. He knew’ it would not stand the light ol 
day. He knew’ it would bring down tlu’ i ondemnatitui ot 
every right-thinking American citizen who heard of it or knew’ 
of it. When the Senate committee heard of Secreiarv Fall’s 
sudden wealth, of his going down and buying this ranch for 
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$100,000, what happened? Fall knew that some explanation 
was required. . . . What did he do? He sent for Edward B. 
McLean, a man who was his friend. 

Tlien the prosecutor recounted McLean’s story. He took 
uj) Senator Lenroot’s testimony and told how Fall lied to him 
and Senator Smoot. “Why lie to his friends,’’ asked Roberts, 
“to men who were going to help him, to men who woidd have 
helped liiin if lie liad been willing to bare the truth?’’ 

The prosecutor ridiculed the allegea conversation between 
Admiral Robison and Doheny concerning the threat of a 
Japanese invasion, the peril of America and Doheny ’s bidding 
solely as a “patriotic duty.’’ 

What kind of a patriot is a man who carries away with the 
American flag around it 59,000 acres of oil land in a lease? 
The preferential right did not have to go into the April 25 
contract to save us. I dc^n’t know how it would save the nation 
to take away $100,000,000 profits from these lands. 1 fail to 
see any patriotism in a thing like that. 

Dcnby was characterised as a man “who never did know the 
story and doesn’t know it now,’’ but wbo now attempts “to 
take responsibility for something he knows nothing about.” 

Fhe prosecutor made much of the fact that (’otter, w'ho 
w'as “in every phase of the case from start to finish . . . who 
knows more about it than any human being, even more than 
Mr. Doheny himself,” was not callc*d as a deleiise witness. Fhe 
justifiable implication, said Mr. Roberts, was plain: He was 
not called because the defense knew his teslinusny would not 
supjiort Mr. Doheny ’s contentions. 

The prosecutor’s final words wc'te challenging: 

What reasonable doubt base you of any material and e.sseii 
tial feature of this case? What teasonable doubt can you 
rai.se? Dc^ y(.)u doubt that there was a tninsac tion in which 
$100,000 was involved? Do you doubt Mr. Doheny’s word 
that he reali/cd and knew that that .$100,000 would tend 
to make Mr. Fall favorable with regard to (iovernment 
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contracts? How can you conjure a dotibt about that? ... Do 
you doubt that he expected to get royalty oil and leases under 
that [)roposition? . . . Do you doubt his statement that he 
expectt'd to make $100,000,000 out of that contract? Do you 
doubt his own statement that that contract was made without 
comjjetition? Do you doubt his own statement before the 
committee tliat that contract was the outgrowth of the prefer- 
ential right in tlie contract of April 2r„ 1(^22? I am not asking 
you to lake this case from anything but the written docu- 
ments and records that these men made at I lie time, signed 
over their own hands and their own admissions in writing, 
and Mr. Doheny’s admissions from that witness stand. 

After a short intermission Mr. Hogan began the summa- 
tions for the defendants. He referred first to the legendary 
story of Diogenes and his search for an Iionest man; he mar- 
veled that with all the talent in the regular governmeiit serv- 
ice it had been necessary to go to Philadelphia for a larvyer 
who could be tmsted to prosecute two olcl men who had 
faithfully .served their country. 

These men with honored names, said Hogan, had been sub- 
jected to “as vicious a vilification as ever polluted the atmos- 
phere of a court of justice.” Denby, Rain, Anibro.se and Rob- 
i.son— all men of w'orth— had not escaped his wholesale con- 
demnation. 

The defense advocate spoke dramatically; 

Men, no case has ever been w'on wTich had to be sustained 
on the wrecking and the breaking of the reputations and the 
good names of more than half a score of your fellow citizens. 
And 1 would lose my faith in human nature and have no 
abiding conlidence in the institutions of our eountry if I 
thought it (ould succeed now. 

Mr. Hogan then took up the paynient of the $100,000 and 
capitalized on Mrs. Dolieii) s unchallenged testimony con- 
cerning the transaction. He ridiculed any suggestion that the 
money w'as a bribe. 

A bribe is something from which the briber expects to get 
that which he is not entitled to. Have >ou ever heard or 
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thought or dreamed of an honorable man constantly thinking 
of the jxissibility of the approaching end that may come at 
any moment because of advancing years, saying “if I die when 
I am gone, and no possible advantage can come to me, I ask 
you, partner of my life, you who have shared my sorrows and 
my joys, you to whom I will leave my worldly goods, I ask 
you to carry out the friendly loan to my old friend to keep 
the pledge and promise which voluntarily I have offered.” 

Mr. Hogan rejected as prejwsterous the prosecution’s argu- 
ment that the note had been made a demand note so it could 
be held as a whip over Fall. If, as the Government claimed, 
it was a bribe, it was void and uncollectible. If the whip was 
used and bribery was discovered, not only Fall but Doheny 
would be ruined. 

Roberts, said Mr. Hogan, had affected to find something 
sinister in the tearing of the note, but he had not pointed out 
anything about the act that was sinister. He had not cross- 
examined Mrs. Doheny. Her testimony, corroborated by her 
husband, had offered a logical and reasonable explanation of 
the act. Hogan challenged the jury to find that Mrs. Doheny, 
“the loyal, clearheaded, outspoken little woman,” had per- 
jured herself. Yet, said he, the jury must do just that if they 
rejected her explanation of her husband’s defacing the note. 

Mr. Hogan reminded the jury of a letter .sent to the Senate 
early in its investigation. In that letter President Harding 
gave “very full and complete approval” to all that Dcnby and 
Fall had done in connection with the oil reserves. And this, 
said the lawyer, was after the contract of April 25, i()22, with 
the Pan-American Petroleum &: Transport Company had 
been made. The ex-President of the United States, declared 
Hogan, was “a silent witness” for the defense. 

d'he defense attorney then strove by reference to the docu- 
ments and testimony to convince the jury that the whole idea 
of fuel oil storage at Pearl Harbor and exchange of crude oil 
for fuel oil had originated with the Navy. The Interior De- 
j^artment had participated in it only at the Navy’s suggestion, 
and competent and responsible and patriotic Navy officials 
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had been responsible for the conduct of the negotiations 
which culminated in the contract of April 25, 1922. 

Cotter, said Hogan, had not been called as a witness because 
he was one of the counsel in the present case. Had he been 
called the Government would have shouted that he was Do- 
heny’s lawyer and cried, “How much can you rely on a paid 
lawyer?” The case, said Hogan, had been completely proved 
without him. 

Denhy, “the hghting maiine,” and Robison, “the captain 
of a ba(tleshij) in time of war,” were defended as j>atriots who 
had risked their lives in the service of their country. 

Hogan closed with a plea for the acquittal of both Doheny 
and Fall: 

Everything I have said in this case I have said for Albert B. 
Fall as well as for Edward L. Doheny. I atn not Mr. Fall’s 
counsel of record, but I wftuld be proud to be. ... I want \ou 
to know that every jiieco of evidenc e we adduced on the stand 
xvas adduced for Fall as well as Doheny. 

Hogan’s closing utterance was a well-timed preliminary to 
the arguments of Fall’s attorness. Mr. Thoni]»son and Mr. 
Lambert. Mr. Fhompson took up Hogan s concluding theme 
by stressing the magnificent reconl and reputation which f all 
had made in a lifetime of public service. He said that to be- 
lieve that at the close of his life Fall would risk losing public 
esteem by accejtting a bribe to influence his oHicial conduct 
was absurd. He emphasi/t:d the “openness” with which Fall 
had gone about the purchase of the Harris lanch— proof p»)s- 
itive, said Thoni})son, that there had nevei been a tliought 
in Fall’s mind that the money was “dirty.” True, saivi Thomp- 
son, he had lied to the Senate coinmittc'e about the source c:i 
the money but he had lied because the “so-called committee 
had no legal or moral right to exact from these men anything 
as to their personal transactions.” 

Mr. I’hompson closed his argument with a laudation ol 
Fall’s public and private cart*er— a career, he declared, that 
“any American might be proud of.” 
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Mr. Lambert’s argument was a castigation of Government 
Prosecutor Roberts for “a magic touch” which took up pieces 
of evidence and “made them livid with suggestions of crim- 
inality and unrighteousness of every kind.” 

Lambert reviewed the evidence carefully to show that Fall 
never asked Doheny for a loan. Fall had merely told a friend 
!«e needed to buy the adjoining Harris ranch to protect his 
water supply, and he had pending negotiations with McKin- 
ney and McLean to raise the money by selling them a part- 
nership interest. The friend, Doheny, voluntarily offered to 
lend Fall the money. 

Mr. Pomerene closed the summations. He defended Mr. 
Roberts against the bitter attacks which defense attorney 
Lambert had made upon him. He defended the Senate com- 
mittee as a public body which had done its duty and in the 
face of great odds and had protected and saved the oil reserves 
of the United States. 

For the suggestion that President Harding was “a silent 
witness” for the defense Mr. Pomerene had only scorn. There 
was no evidence, he declared, that when Harding sent his 
letter to the Senate he knew that Fall had been bribed or that 
Doheny had procured a contract out of whit h he was going 
to make $100,000,000. “I deeply regret,” said Mr. Pomerene, 
that they have desecrated j Harding’s] tomb by bringing 
forth his shroud to cover up the infamy of this transaction.” 

Pomerene reiterated the argumenis Roberts had made 
about the peculiar circumstances of the $100,000 note and 
reminded the jury that Fall and Doheny had lied and equivo- 
cated when they were before the Senate (ommillee. 

He also paid his respects to defense witness Rain and 
quoted sarcastically the confidential letter that had passed be- 
tween him and Fall— “None of us want Mr. Doheny to get 
into any trouble.” Then the jirosecutor asked: 

You heard the letter read. Do you remember a single word 
in it which Rain uttered to the effect “I am afraid the United 
States of America will get into trouble.’’ Oh, no! No solid- 
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tude for the Government-your Government and mine that 
was paying him his salary. 

Pomcrenc scoffed at Robison's pretended concern about 
the “war peril,” So far as appeared from the evidence, said 
the prosecutor, Robison told no one else of this terrible 
danger. He reported none ol it to Congress, The only nnn in 
all the world he reported it to was Edward L. Dolieny. ‘Who 
believes that stuff?" shouted Ponicrene. Then followed a ref 
erence to the undisputed and indisputable fact that on 
March 24, 1922— a nuuiih belore the execution of the Pearl 
Harbor contract— the I’nited States Senate ratified a treaty 
among this country, |a])an. Fiance and Great llritain for a 
drastic limitation of naval armanrents. 

Pomerene i losed with an apt tj notation from one of Edwin 
Markham’s famous verses: 

I fear not titan traitors that shall rise 

To stride the broken shadow's of our skies. . . . 

I fear the vermin that shall undermine 
Senate and school and citadel and shrine: 

The worm of greed, the fatted worm of ease 
And all the crawling progeny of these. 

I fear the vermin that slrall honeycomb towers 
And walls of state in unsuspecting hours. 

At two o’clock Wednesday afternoon, December 15, 1926, 
judge Hoehling began his charge to the jury. It rvas a sur- 
prisingly brief statement of the piiniiph s of law on the pre- 
sumption of innot ence, of the necessity for the Ciovernment 
to jnovc the guilt of the defendants beyond a reasonable 
doubt, of the law and the rules of evidence applicable to a 
( harge of criminal conspiraev and of adnionitious to decide the 
(ase wdthout passion or prejudice or a consideratif'n of the 
wealth or social jiositions of the deleudants. With commend- 
able jn udence the CiOurt attempt etl no analysis of or ap|)raisal 

— Exactly as quoted l>y Mr. roiucicnc and piintcd in comcinporary news- 
papCM accounts ol the trial. 



156 


ENEMIES OF THE STATE 


of the evidence. It contented itself with the error-proof com- 
ment that the jury had seen the witnesses and heard the 
testimony and that it was for tlie jury to consider all the evi- 
dence, testimonial and documentary, and to decide, under the 
Court’s instriu tions, what were and what were not the facts. 

The twelve jurors retired in the custody of the marshal. 
They took with them the hundreds of exhibits which had 
piled up on the counsel tables during the long trial. For 
nineteen hours the jurors deliberated. Rumor said they w'ere 
hopelessly deadlocked. Then, unexpectedly, came the an- 
nouncement they had agreed. Twelve tired and worn men 
tiled into the courtroom. Their verdict was read. 

7 'he jury found both defendants not guilty. 

When the much-publicized case against Fall and Dohenv 
tor conspiracy to defraud brought no conviction, the public 
discouragedly predicted that the other three indictments ptob- 
ably would bedismissed. But. despite the fairly general assump- 
tion that none of the instigators of the Teapot Dome Scandal 
was to be })nni.shed, the Government persisted in its (haiges 
against F'all and Sinclair. The case against these men for 
conspiracy to defraud the United States was brought on for 
trial in the Supreme Court of the District of Columbia on 
October 17, 1927. The Honorable Frederick J. Siddons pre- 
sided. As in the fust case, Messrs. Roberts and Pomerene and 
members t)f the staff of the local United States district attor- 
ney represented the Government. Messrs. Thornp.son atid 
I-ambert, who had successfully argued for Fall before, ap- 
peared for him in the second trial. Sinclair, the other defend- 
ant, was rej>rcsented by the distinguished and resourceful 
Martin W. Littleton. Mr. Littleton tvas assisted by members 
of the legal staffs of various Sinclair companies. 

For two weeks the trial proceeded with no new' or startling 
developments. A jury of ten men and tw'o women was jnompt- 
ly .secured, and opening .statements were made. 7'hen the 
Ciovernment j^rcsented its evidence. The prosecution was 
nearing the end of its case when the trial was halted by the 
seirsational announcement by United States Prosecutor Pom- 
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erene that the Government would move for a mistrial on the 
ground of the discovery of a plot to tamper with the jury. In 
support of his motion Mr. Poinercnc presented the aflidavits 
of four government secret-.servit e men that from ibe day the 
jurors had been sworn to try the case they had been con- 
tinuously “.shadowed” by operatives of a detective agency 
engaged by Sinclair. The agency named was the well-k; own 
W. J. Burns International Detec tive Agency. Mr. Pomerene 
contended that suc h surveillance amounted to an obstruction 
of justice and a contempt of court. 

After a brief hearing judge Siddons allowed the motion 
and discharged the jury. 

On November 23 following, the Court, on motion of the 
Government’s attorneys, entered a rule upon Harrv F. Sin- 
clair, Henry Mason Day, an employee ol one of the Sinclair 
companies, William j. Rums and W. Sherman Burns, eo- 
owners of the detective agency, to show cause why they 
should not be adjudged guilty and punisltecl for a criminal 
contempt of court. The respondents filed se[jarate swoin 
answers, and on December r, the mailer came on for trial. 
All of the accti-scd, except Sinclair, testified. In this contempt 
ca.se iTUiie than a hundre^d witnesses were called, and the 
hearing lasted well into the following February. 

There was no dispute on the more e.ssential facts. Sinclair 
had commissioned Day. one cd’ his bicsiness associates, to en- 
gage detectives to watch the jurors. In his sw'orn answer 
Sinclair statc^d he had done .so because he had reason to be- 
lieve the veniremen had been under sui veil lance by repre- 
sentatives of the Department of Justice, and he feared that 
efforts w’ould be made unlawfully to influence them. Day, 
acting under Sinclair’s direction, hrul engaged the Burns In- 
ternational Detective Agency to carry out Sinclair's directions. 

The jury w'hich was to try the conspiracy case had been 
sworn in on October 18. The day aftei fifteen detectives 
from the Burns Agency, including a manager and super- 
visors, were assembled in Washington. Sinclair had obtained 
from his counsel biographical sketches of the jurors, and 
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these were turned over to the agency manager. Eleven jurors 
were singled out for shadowing. Each was assigned to an 
operative who was furnished with his “subject’s” biography. 

Thereafter until October 24 the eleven jurors were fol- 
knved from early morning until late at night— 3:00 a.m. in 
one instance— and daily reports were made to Day by each 
of the operatives. On October 24 the surveillance of all but 
three jurors was abandoned. An investigation had been made 
concerning the incumbrances on the 1,'ome of one of the three 
jurors kept under observation. Inquiries had been made 
among the neighbors and friends of another to discover if he 
had expressed any opinions on the case since it had been 
on trial. 

There was no evidence that any operative was instructed 
to approach, or did approach, a juror or that any juror actu- 
ally knew he was being followed. Some testified they were 
suspicious. Neither the Court nor defendants’ counsel knew 
that the shadowing was going on until Mr. Pomcrene formal- 
ly announced it to the Court. 

It was strenuously contended on behalf of Sinclair and his 
associates that what they had done was neither illegal nor im- 
proper. They had not tried to influence nor intimidate the 
jurors. All they had done, or had tried to do, was to see that 
the jurors were not improperly approached by others, d'he 
defense counsel proffered many witnesses, brought from all 
parts of the country, who, it was said, woidd testify that for 
juany years United States attorneys had made it a prat tice to 
have agents of the Department of Justice “shadow” jurors in 
important criminal cases. The C'onrt declined to hear this tes- 
timony on the ground that it was wholly irrelevant to the situ- 
ation being considered. 

On behalf of the respondent AVilliam ). Burns it was con- 
tended that he was not actively direding the agency which 
bore his name and had had no part in the shadowing of the 
jurors. He had, in fact, known nothing of it until October 31, 
when he read the Governmem’s di.sclosure of it in a news- 
paper. 
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The trial judge held that all of the defendants had been 
proved guilty of a contempt of court. All, he said, had been 
involved, to a greater or less degree, in a surveillance of the 
jury which in his opinion constituted an obstruenon to the 
due administration of justice. Surely, he said, when such 
surveillance had caused the Court to declare a mistrial in a 
case which the jurors had been sworn to try, il could ri?htl> 
be called an obstruction of justice, 

Sinclair was sentenced to six months’ impri.sonment. Day 
to four months and William J. Burns to fifteen days. W. Sher- 
man Burns was fined $1,000. All of the respondents apjiealed. 

With the contempt proceeding out of the way, the Covern- 
ment prosecutors pressed for a retrial of the conspiracy charge 
against Sinclair and Fall, By this time, however. Fall was 
seriously ill, and his attorneys pleaded for a continuance of 
the case to a time when he might be physically able to under- 
go the ordeal. Several such continuances were granted on t!ie 
basis of interim examinations of Fall by his own physicians 
and physicians appointed by the Court. On March 23, 1928, 
the Covernincnt prosecutors determined to wait no longer 
and declared they would proceed with the trial of Sinclair 
alone.*’ The Court entered an tirder of .severance, and set 
the case for April .4. Meanwhile Fall, as a witness for the 
defendant Sinclair, gave his deposition from his bed in his 
New Mexico home. Finally, after more delay, the trial got 
undei way on April 10. 

Judge Siddons again presided. Messrs. Roberts and Pomer- 
ene repre.sented the Coveriiinent and Martin W. Idttleton 
and his a.s.sociates ajipeared for Sinclair. 

The Ciovernment’s evidence paralleled .substami.illy the 
evidence that had been presented three years before in the 
civil trial to set aside the Teapot Dome contiact and leases. 
There was one important addition— when Fall’s son-in-law, 
M. T. Everhart, had been called as a witness in the civil case 
and in the earlier mistrial of the conspiracy case against fall 

s**? Fall was never tried for Iiis conspiracy wiih Sinclair to defraud the United 
States. 
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and Sinclair he had refused to testify on the ground that his 
answers might tend to incriminate him. On the trial now 
being considered that refuge had been taken away from him. 
On December 29, 1927, President Coolidge had signed a bill, 
piloted through Congress by the relentless Walsh, which 
changed the statute of limitations for any offenses Everhart 
might have been charged with from six to three years. 

Everhart was compelled to testify. Reluctantly he answered 
that in May 1922 he had gone to Washington at Fall’s request. 
Fall told him he had arranged with certain parties to .sell a 
third interest in the Three Rivers Land & Cattle Company 
and wanted F.vcrhart to assist him in closing the deal. In 
Washington Everhart met Sinclair. Sinclair gave him a pack- 
age which contained $25{‘},ooo in Liberty bonds. 

The capital stock of the Three Rivers Land R: Cattle Com- 
pany consisted of 100 shares. Fall had caused four certificates 
of stock to be made out— one to a dummy director lor c)nc 
share, one to Fall for thirty-thiee shares, one to Everhart for 
thirty-three shares and one to “M. T. Everhart, Trustee ” for 
thirty-three shares. When Everhart received the certificate 
for thirty-three shares made payable to him as trustee, he was 
told by Fall he was trustee for Sinclair. Eveihart had this 
certificate with him when he received the bonds from Sinclair 
and offered it to him. Sinclair said to keep it with the com- 
pany’s papers. The land and proj)erty of the Three Rivers 
Land 8: Cattle Company, said Everhart, was estimated to be 
worth $700,000 and the thirty-three per cent interest pur- 
chased by Sinclair amounted to almost exactly .$23;5,ooo, the 
amount of the bonds which Sinclair had turned over to him. 

Everhart testified that when he showed the jiackage of 
bonds to Fall, Fall opened it and took out $2,500 worth of 
bonds. The remainder, $230,500, he returned to Eveihart, 
who expre.ssed them to the First National Bank of Pueblo, 
Colorado. Everhart was a director of that bank. Of the $230.- 
500 in bonds, $ 1 40,500 worth of them were used to repay loans 
which Fall, Everhart and the cattle company had made from 
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the Thatcher Estates Company. The balance was placed in a 
safety deposit box for Fall. 

Everhart recounted that late in the fall of 1922 Sinclair 
visited Fall in Three Rivers, New Mexico, and paid him 
$10,000. This sum and $25,000 more paid later were for 
“ranch expenses.” These amounts, Everhart said, were de- 
posited to the credit of the Three Rivers land & Cattle Com- 
pany and were used to discharge its obligations. 

With its earlier testimony and with the new evidence from 
Everhart, the Coverninent made a strong case against Sin- 
clair— stronger. indeed, than the one it had made against 
Doheny. 

Sinclair’s defense— supported by his representatives who 
had handled the negotiation with the government, by Ad- 
miral Robison and various other oHicials of the Navy and 
Interior Dejjartments— was c.ssentially that the Navy had been 
gravely concerned by the threat of the losS of the oil in the 
Teapot Dome reserve through drainage, and had urged Sin- 
clair to bid. Sinclair said that at first he had declined but 
later yielded to (lie pressure placed on him by government 
officials and the appeal to his patriotism. He had, throughout 
all the tran.sactions, dealt with the government at arm’s length. 
The lease he had obtained, while it might in the cour.se of time 
retinn a profit to Mammoth Oil Company, was highly bene- 
ficial to the government. 

Fall by his deposition confirmed that there was great anxi- 
ety among government officials over the threat of the ultimate 
loss of all the oil in the re.se rves through drainage and that 
the Navy wished to salvage as much of the oil as possible. He 
also averred that Sinclair had reluctantly bid for the lease. 
Fall declared that his personal connections with the Mam- 
moth Oil Company lea.se had been fe'A’ and unimportant 
because the details were all handled by subordinate Navy and 
Interior officials, none of whom had been influenced by him 
in any way. His financial dealings w'ith Sinclair, he insisted, 
had been wholly unrelated to the oil lease, and none of the 
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money that had come from Sinclair to him or Everhart or 
the Cattle Company in which he was interested had influ- 
enced or been designed to influence his oflicial conduct. 

Sinclair himself did not take the stand. 

The summations of all three attorneys— Roberts and Pom- 
erene for the Government and Littleton for the defense— 
were brilliant. Then the judge, after delivering his instruc- 
tions, left the case to the jury. On April 21, 1928, after a long 
deliberation, the triers returned a verdict of not guilty. 

Now Sinclair was, except for the pending contempt sen- 
tences, clear of trouble. His respite lasted a year. On April 8, 
1929, the Supreme Court of the United States affirmed the 
sentence against him for contempt of the Senate committee,-'* 
and on June 4 of the same year affirmed the sentence which 
had been pronounced against him for criminal contempt of 
court in obstructing justice in his first conspiracy trial.^® 

It was on May fi, 1929, that Sinclair surrendered to the 
authorities. He was confined in the district jail in Washing- 
ton to serve his sentence of three months for contempt of the 
Senate committee. That sentence terminated July 19, but 
Sinclair remained in custody to serve the six months’ sentence 
for contempt of court. Shortly before Christmas he was 
released. 

In the autumn of 1929 Fall was tried despite his illness. On 
October 7, in the Supreme Court of the District of Columbia, 
the Government opened its case against him on the indict- 
ment accusing him of accepting a bribe from Doheny. 

The issue in this case was substantially different from the 
issues involved in the previous prosecutions against Doheny, 
Fall and Sinclair. In those cases the defendants were charged 
with a conspiracy to defraud the United States of its naval oil 
reserves through corruptly obtained contracts and leases. To 
oppose that charge the defendants had been able to present 
plausible evidence that drainage did threaten the naval oil 

279 U. S. 263. 

25 279 U. S. 749. 
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reserves and that a development of the reserves either by the 
government or a private operator under lease was desirable. 
Furthermore, the defense in those cases had presented substan- 
tial evidence that the leases made to the Doheny and Sinclair 
companies, instead of being harmful to the United States, 
were fair and reasonable and extremely beneficial to it. In 
the earlier trials the jury had had to decide whether there had 
been a conspiracy to defraud the United States. The defense 
lawyers had stressed that if the jury did not believe the govern- 
ment had been defrauded, it ought not convict the defend 
ants. 'Fhis argument had done much to win the acquittals in 
the conspiracy cases. 

In the ca.se which now confronted Fall he alone was the 
defendant. And his guilt was in no way contingent on injury 
done to the gc'vcrnment. Fall was accused of accepting a bribe 
while he was an officer of the United States and acting in his 
official capacity, lly the section of the Federal Criminal Code 
under which he was tried, the crime was complete if the ac- 
cused should “ask, accept or receive any money . . . with in- 
tent to have his decision or action upon any question . . , 
which may at any time be pending before him in his official 
capacity . . . influenced thereby.” Whether the action induced 
by the bribery w'as desirable or undesirable, beneficial or 
harmful, was entirely immaterial. 

It will readily be seen that the issue now to be tried rvas 
both more tangible and more restricted than the other. Its 
very narrowness created a danger to Fall greater than any 
he had yet faced. 

Fall s health was so fragile thai he was constantly attended 
by a nurse. Hunched over in a big Morris chair, he sup- 
ported himself with pillows; the lower part of his body was 
covered with a heavy blanket. His snow-white hair accentu- 
ated the deathlike pallor of his lined and emaciated face. 
When the Honorable William Hitz ascended the bench and 
the court crier gaveled the crow'd to attention Fall tried to 
arise, but fell back in his chair. 
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Despite his client’s frailty Mr. Frank J. Hogan, who now 
represented Fall in association with Messrs. Lambert and 
Thompson, announced that the defense was ready. In less 
than two hours eight men and four women had been selected 
and sworn in as the jury to try the case. Late in the morning 
the proceedings were interrupted when Fall suffered a slight 
hemorrhage of the lungs and had to be removed to his hotel. 
Mr. Hogan and the Government’s attorneys spent the remain- 
der of the day identifying and numbering the numerous 
exhibits which would be offered during the trial. 

At the convening of court the following day the opening 
statements were made. Mr. Roberts’ took less than fifteen 
minutes, but that of Mr. Hogan on behalf of Fall lasted more 
than three hours. Mr. Hogan, following the pattern he had 
set in the earlier trial of Fall and Doheny for conspiracy, 
went into his proposed evidence in the most minute detail. 
The recital wove fact and argument together so skillfully 
that the Court felt prompted to caution the jury that the 
statement was not evidence but “consist [ed] only of what a 
very optimistic counsel hopes to prove.” 

On the ninth the defendant’s condition suddenly got worse. 
His physician reported that he was very weak and was run- 
ning a temperature of 101 °. Fall had to be practically carried 
in and out of the courtroom. Judge Hit/ adjourned the hear- 
ing and appointed a [ihysician of his own choice to examine 
the defendant. The court’s doctor confirmed the report ol 
Fall’s physician: Fall was a very sick man, too sick to be put 
under the strain of the trial. It looked as though the case 
would be continued when Fall himself, summoning all his 
strength, demanded that the trial proceed. 

On the eleventh the hearing of testimony began. In large 
part the evidence followed almost liteially that which had 
been offered by the prosecution and the defense in the earlic r 
trial against Fall and Doheny for consj^iracy to defraud the 
government. 

Because McLean was not available as a witness the testi- 
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mony he gave in the former trial was offered and read to the 
jury; Edward I.. Doheny, jr., fiad been killed in an accident 
the previous February and bis earlier testimony was also 
read. Ex-Secretary Dcnby did not appear so his testimony 
too was drawn from the records of the other trial. Bain, 
Robison, Ambrose, Edward L. Dolieny and Mrs. Doheny 
all appeared in person and testified lor the defense. 

The case reached its high point ol debate toward the close 
of the Ciovernrnent’s case. Prosecutor Roberts offered evi- 
dence of the financial transactions between Sinclair and Fall. 
Mr. Hogan objected that the only charge in the indict- 
ment was Fall’s acceptance of a bribe from Doheny and that 
evidence of his dealings with Sinclair were wholly irrelevant, 
Mr. Roberts countered that the defense had made an issue of 
the purpose for which Doheny had paid and Fall had accepted 
(he $100,000 and evidence of the Sinclair transactions w’ould 
disprove the claim of an innocent intent by showing that Fall 
had received another huge sum of money in a substantially 
similar transaction with Sinclair. The parallel was particu- 
larly significant, argued Mr. Roberts, in view of Fall’s un- 
equivocal denial before the Senate committee that he had 
ever received, directly or indirectly, a single dollar from Do- 
heny or Sinclair or any of their com|;anies. 

After the point had been fully argued Judge Hitz ruled 
(he testimony admissible. It was a body blow to the defense. 

Fall’s son-in-law, M. T. Everhart, was called and repeated 
the story of the Liberty 1 onds and shares of ranch stock 
which he had told in the trial of Sindair for conspiracy. Mr. 
Hogan in cro.s.s-exainination did his best to give the circum- 
stances the cast of a legitimate business transaction, but no 
amount of cross-examination, or willingness on the pan of 
the witness to aid the examiner, could get around the fact that 
$268,000 of Sinclair’s money had found its way to Fall. 

Fall did not take the stand in his own behalf. 

The arguments of counsel followed much the same pattern 
they had taken in the previous Doheny-Fall conspiraev trial. 
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Mr. Pomerene opened for the Government; a contemporary 
newspaper reported that "with a grim countenance he made 
a complete, dispassionate and devastating summary of the 
evidence.” 

Mr. Hogan followed Mr. Pomerene. As in the former trial 
he argued the innocent nature of the 1 100,000 loan and its 
complete independence of any negotiation that had taken 
place between Fall and Doheny or between Doheny’s repre- 
sentatives and the Interior and Navy Departments. He did 
not touch on the Sinclair evidence. Ti^e core of his argument 
was plea for fair treatment— he did not call it sympathy— for 
a “faithful public servant,” now a “tragic figure . . . shattered 
and broken ... an old man tottering on the brink of the 
grave.” His eloquence brought tears to the eyes of many in the 
crowded courtroom. One of the women jurors wept openly. 

Messrs. Thompson and Lambert followed with similar 
emotional pleas for Fall. 

Mr. Roberts concluded the summations. Solemnly he told 
the jurors that the sympathy they must feel for the defendant 
should not be permitted to influence their verdict- the Court 
also would tell them that. The issues, he said, were simple: 

There are four things of a controlling nature. One is that 
Doheny wanted the lease of Elk Hills. The second is that 
Fall wanted money. The third is (hat Doheny got the lease. 
And the fourth is that Fall got the money. 

Mr. Roberts argued vigorously the testimony of Fall’s rela- 
tions with Sinclair to show “the criminal intent of Fall to 
make money out of his position of trust and honor.” 

The Court’s instructions were brief and, while legally un- 
assailable, were unfortunate for Fall. The judge cautioned 
the jurors strictly against allowing sympathy to affect their 
verdict. He also referred sf)ecifically and emphatically to the 
testimony relating to the Fall-Sinclair relationship as evi- 
dence of a transaction similar to the Fall-Doheny relationship. 
The jury might, he announced, properly consider that paral- 
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lei in deciding the question of the intent with which the 
$100,000 payment had been made to Fall by Doheny, 

The jury deliberated eleven and a half hours, and on the 
morning of October 25, 1929. returned its verdict: guilty, with 
a recommendation for mercy. 

Fall’s counsel, family and friends were stunned by the 
verdict. The results of the jirevious trials and Fall’s ap- 
parently dying condition had led them to expect an acquittal. 
According to one news account Hogan “was pale to the point 
of ashiness.” Fall's wife and two daughters burst into tears. 
Thompson, one of Fall’s counsel, fell to tlie floor in a dead 
faint. Fall sat slumped in his invalid’s chair, apparently 
oblivious to what had haf)pcned. “There was,’’ to tjuote the 
press again, “no one in the 100m who was not touched by 
the pathos of the .scene.” 

Mr. Hogan immediately moved for a new trial. His prin- 
cipal ground was that there had been ersor in the Court’s 
charge and in the adini.ssion of the evidence of Fall’s trans- 
actions with Sinclair. 

On November 1 following, the motion was heard and 
overruled, and Fall was sentenced to a year’s imprisonment 
in jail and to pay a fine of .$100,000. The defen.se gave notice 
of an appeal. 

While Fall’s appeal was pending the remaining indictment 
against Doheny— the one which charged him with the bribing 
of Fall— was called for trial. Justice Hitz again presided. 
Messrs. Roberts and Poniercne appeared for the (Government. 
Mr. Hogan represented Doheny. A jury of nine men and 
three women was selected and .sworn to try the ease. 

The evidence was practically identical with the evidence 
offered on Fall’s trial for bribery, but with one imporJant 
different e— no testimony was offered on Fall's financial rela 
tions or trairsactions with Sinclair. 

The summations, while they reached the heights of bitter- 
ness on both sides, were virtual repetitions of the arguments 
made on tlie previous trials of Doheny and Fall for conspiracy. 
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The Court’s charge was a well-balanced statement of the 
law of the case, and in one respect was distinctly favorable 
to Doheny. The Court charged that because of their different 
situations a guilty intent might be found as to Fall and not 
as to Doheny. The value of the Court’s differentiation is 
obvious. 

Doheny was found not guilty. 

Aftermath 

It was January of 1931 before Fall’s appeal came on for 
oral argument before the United Slates C’oiirt of Appeals. 
Mr. Hogan’s plea was impassioned. No point that could !iave 
been made in Fall’s behalf was overlooked. Hogan, however, 
faced insurmountable odds. In its opinion on the appeal of 
the Pan-American Petroleum & Transport (Company from the 
decree setting aside the Elk Hills leases, the Supreme Court 
had said; 

The facts and circumstances disclosed by the record show 
clearly that the interest and influence of Fall as well as his 
official action were corruptly .secured by Doheny . . . and that 
the consummation of the iransaction was brought about by 
means of collusion and corrupt conspiracy between him and 
Doheny. 

It was conceded that with the exception of the evidence 
concerning the Fall-Sinclair relationship the evidence in the 
criminal ca.se under appeal was identical with the evidence 
in the civil suit which had been reviewed by the Supreme 
Court. 

On April 7, 1931, the Court of Appeals handed down its 
decision.^* It found no error in the lower court’s instruc- 
tions and agreed with the trial judge that the evidence of the 
Fall-Sinclair transactions was relevant on the question of 

26 F. (2d) 506. 
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Fall’s intent. It quoted freely from the Supreme Court’s deci- 
sion in the civil case and unanimously affirmed the judgment 
of the conviction. 

On June 6 the Supreme Court of the United States denied 
Fall’s application to review the decision of the Court of 
Appeals. 

An application to the President for an executive pardon 
was denied. 

Fall was through. His condition of health was serious— a 
fact reconfirmed after the conviction had been upheld by a 
committee of physicians appointed by Justice Hit/ of the 
District of Columbia Supreme Court. The condemned man's 
attorneys and friends besought and obtained the sympathetic 
consideration of the Department of Justice. It .selected a place 
of confinement where he could have proper medical care and 
be near his family. 

It was found that Fall could legally be colifined in the New 
Mexico State Penitentiary at Santa Fe if one day were added 
to his sentence. A court order adding the day was entered by 
agreement and on July 20 the doors of the Santa Fe prison 
closed on the onetime United States Senator and Secretary 
of the Interior. 

Albert bacon Fall became convict No. 6991. 

Examination by the |)cnitentiary physicians revealed that 
Fall was suffering Irom chronic tuberculosis. He was tak'm 
to the institution’s hospital for treatment and lemained there 
until his term of imprisonment had been served. The line of 
$100,000 imposed upon him as part of his penalty was never 
paid— Fall filed a “pauper’s oath.” 

With the conviction and imprisonment of Fall the decade 
of litigation which had followed the so-callcd Teapot Dome 
disclosures came to an end. 

Doheny. a multimillionaire oil tycoon, had been twice 
tried for criminal acts and acquitted. Sinclair, another multi- 
millionaire oil magnate, had been tried and acquitted of a 
criminal conspiracy to defraud the government, but he had 
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run afoul of the processes of justice and been compelled to 
serve jail sentences of nine months. Fall, a Presidential cab- 
inet officer, had been tried and convicted and was serving 
time for bribery. 

More important, perhaps, than these prosecutions and con- 
victions was the restoration of the fabulously rich oil reserves 
at Teapot Dome and Elk Hills to the United States Navy. 
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The A1 Capone Case 


The Capone case is a chapter in the story of an era in Amer- 
ican life— ‘the incredible twenties.” In that decade corruption 
and lau’lessness reached their most flagrant heights and their 
most sordid depths. 

Albert B. Fall and his criminal associates descended from 
the heights. Capone emerged from the depths. Capone w<as the 
logical product of his times. Amoral, ruthless, but equipped 
zvith not a little ability for leadership and oi ganizalion , lu 
amassed millions by catering to the passions and appetites of 
tens of thousands who were no more concerned with law 
enforcemeiH than he zvas. 

The unpopular and, as it proved, unenforceable prohibi- 
tion laze, the venality and complacency of public officials and 
the laissez-faire attitude of the general public combined to 
permit Capone to attain an incredible stature as the head ot 
organized lazolessness —as America’s “Public Enemy Number 
One.” 

Although openly charged ziith dozens of murders and lesser 
crimes of violence, Capone for eight years enjoyed complete 
immunity fiom prosecution under slate lau’s. He zeas finally 
brought to trial and conz/icled by a Federal eouit—on the 
charge of income-tax evasion. While nis lonzdction by a Fed- 
eral court and his temporary remoz}al from society zeere a 
.satisfaction and relief to the laie-respccting element of his 
community, it served by contrast to make the impotent atti- 
tude of the local laze enforcing authority throughout his notor- 
ious splurge of lawlessness the more disci editable. The Co- 
rn 
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pone case is significant not only because it tells the story of 
the fantastic "millionaire gorilla" who threatened the stabil- 
ity and security of law-abiding citizens but also because it re- 
veals much about the society which nurtured him and then 
was so frightened and appalled by its product that it was glad 
to see him convicted of any crime that could be proved. 

C hicago’s old Post Office and Federal Building, which 
occupies an entire square block in the heart of the 
Windy City, is an ancient and somber pile of stone 
and iron. Its const ruction took over six years. A popular, 
rollicking song of the Gay Nineties predicted that its side 
walls, weakened by age and disuse, would surely collapse be- 
fore the heavily ornamented and domed roof was mounted on 
them. This dire prophecy was not fulhlled. The building- 
minus some stretches of its roof coping— still stands. It houses, 
besides a few postal facilities, the Department of Justice and 
an ever-increasing number of district courts. 

The place is scarcely inviting. The huge central rotunda 
and the three wide passageways leading to public streets are 
usually littered with fragments of letters from the “general 
delivery” boxes and the wrappings of candy bars and other 
confections sold at a news and general-supply stand on one 
side of the spacious inner circle. Two banks of dingy, wob- 
bling, creaking elevators, operated at the whim of the indi- 
viduals in charge, carry persons to and from the upper floors. 

Of the numerous rooms on the upper floors, those jirovided 
for the district courts are alone impressive. They arc spa- 
cious, airy, solidly furnished and regularly cleaned. In the 
older courtrooms superb murals depict the Blind Goddess of 
Justice holding her scales, Moses handing down the Twelve 
Tables of the Law, King John signing the Magna Charta at 
Runnymede, and the delegates to the Constitutional Conven- 
tion signing a report of its prenreedings, and other scenes il- 
lustrating the development of supremacy of the law. 

These courtrooms ordinarily have no lure for sensation 
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hunters. “Court fans’’ seek the state courts where they may 
chance upon a murder or rape trial or a sensational divorce 
case. The cases tried in the Federal courts are, for the most 
part, dry and uninteresting to the layman; on the civil side, 
bankruptcies, receiverships and damage suits against nonresi- 
dent coi porations; on the criminal side, prosecutions for dopf* 
peddling, mail frauds and violations of the antitrust, linuor 
or internal-revenue laws. 

What, then, was it that on October 6, 1931, drew mobs ol 
excited, shoving men and w'omen to the Federal lluilding? 
They blocked the streets and sidewalks, halted trafTic in (lont 
of the entrances, jammed the rotunda and aisles on the fiist 
floor, overloaded the elevators and occupied every foot of 
available space on the sixth floor. Only areas assigned to 
courtrooms 01 taken up with telegraph equipment, photo- 
graphic tripods and cameras, typewriters and typewriter 
stands w'cre free of the mob. United .States iharshals and local 
police had to struggle to clear even narrow pa.ssageways to 
the cotirtrooms. 

The citizens of Cihicago had flot ked en masse to the Federal 
Building because A 1 Capone— “Scarface Al.’’ “the World’s 
Foremost Ciangster,” “Public F.nemy Number One”— was go- 
ing to trial. 

'Frial for what? An alert newspaper reporter caught the 
answer from the cro.ssfire badinage of the crowd. “He’s being 
tried for not paying his income tax.’’ 

“Nuts!” said another spetiator. “He’s a killer, the most 
dangerous man in America, but he’s got the state courts fixed. 
This income-tax stuff is the only thing they can pm on him.” 

“They'll never get him.” cried a third voice. 

“Oh, yes, they will” came a reply. “There’s no fix with 
these Federal guys. They’re tough.’ 

Who was this Al Capone, this ‘Public Enemy Number 
One?’ 

To begin with— and this can be stated without fear of con- 
tradu tion— no other private individual in history was accused 
and probably guilty of so much and convicted of so little as 
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was A 1 Capone. Capone’s official criminal record was brief. 
Before October 1931, when he was tried for tax evasion, it 
consisted only of two arrests on suspicion of murder (fol- 
lowed by almost immediate releases without court hearing), 
an indictment for violation of the Federal Prohibition Law 
(shortly dismissed without trial) and a conviction and a year’s 
jail sentence on a charge of carrying concealed weapons. In 
February 1931, Capone received a six-months’ sentence for 
contempt of the F'ederal district couit in Chicago in making a 
false affidavit of illness to postpone an appearance in response 
to a Federal grand-jury subpoena. 

Capone’s reputed record, as published and republished in 
the nation’s newspapers and magazines, was quite different. 
For eight years before his trial for violation of internal-rev- 
enue laws, the Chicago press had been issuing almost weekly 
charges against him. Referring to him always as “Scarface,” 
“the Nation’s Foremost Cangstcr,” or “Public F'nemy Num- 
ber One,” the headlines accused Capone of committing or 
engineering murders, of openly and continually violating 
state and Federal statutes and of purchasing immunity from 
prosecution by bribing venally inclined county and state 
officials. 

It is from newspaper and magazine files that one must piece 
together the story of A 1 Cajionc. He never bothered to deny 
the charges published against him, and it is probable that 
these unofficial sources provide a fairly accurate account of his 
activities. 

Alphonse Capone was born in Naples in 1899. His parents 
were hard-working, decent people w'ho immigrated to Amer- 
ica shortly after the turn of the century. The family— mother 
and father, five sons and one daughter— settled in the Wil- 
liamsburg section of Brooklyn. As a child Cajione was given 
little or no education or parental supervision, and he seems 
to have been a member of one or another of Brooklyn's nu- 
merous neighborhood “kid gangs” from the time he w’as old 
enough to start to school. As he grew older he progressed from 
petty thievery and window smashing to the more impor- 
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tant activities of gangdom. By the time he was nineteen he 
was a member of a regular organization, the Five Points 
Gang, and was a reputed labor-union “slugger.” fie had al- 
ready been suspet ted of armed robbery and murder. In his 
later days of fame his Brotjklyn associates remembered him as 
a good-looking, affable, soft-spoken lad, undistinguished in 
everything except his flashy clothing atid his skill as a dar er. 
C'apone’s boyish good looks weie marred in a tangle with a 
hot-tempered knife-wielding young Sicilian. AftcT the light 
A 1 was marked with a permanent identification -a slas' in 
his left cheek which described an arc from the top ol his ear 
to the corner of his mouth. 

In 1919 (Chicago’s untlerwotld big shot was “Diamond 
Jim” Colosimo. Golosimo had a plu'li restainani on W’ahash 
Avenue, just .lOiith of the Loop, and a clientele m.ide up 
largely of shimmers and thrill .seekeis, piostitntes, jiimps and 
racketeers. 'I'lie restaurant was only a blind. Golosimc’s real 
business was running a string of hiothcL ’vdiich by (alculated 
sjtacing coveted all sections of the city. It was a Large bus- 
iness— too much for one man to look alter -and Big Jim had 
a difficult time before he imported an aid Iroin Brookhn, He 
came from the Williamsburg clistiict and for a time had been 
leader of the Five Points Gang. His name was johnny Torric'. 

It was Torrio who brought Capone to Chicago. Setme say 
the motivation was Toiiio’s respc'ct fcjr Capone as a “gun", 
others say that Capone was in trouble in Brooklyn and Torrio 
extricated him. Whatever the reason. Capone came to Chi- 
cago in the summer of 1919. Ilis initial job was managing 
one of the Colosimo-Torrio bagnios. His starting pay was 
$75 a week. 

When prohibition— the “noble exr.'’riinent”— became effec- 
tive at midnight, January iG, 1920, gangdom seized its rarest 
opportunity. Colosimo reached out lor a lions share of the 
illicit booze busine.ss. His reach was long— some say too long; 
it extended to territory which had been pre-empted by others 
as ruthlc.ss and detcrminc'd as he was. One story claimed that 
he was marked by the Mafia. Another rumor, equally persis- 
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tent, was that persons in his own organization— Torrio and 
Capone not excepted— felt that Colosimo’s acquisitiveness im- 
posed undue limitations on their ambitions for advancement. 
But if the reasons were obscure, the result was not. On a 
bright June morning in 1920, Diamond Jim was mysteriously 
shot to death. No one was ever prosecuted for the crime. 

Diamond Jim had been a colorful character. He lived 
glamorously, and his young and charming widow, a former 
musical-comedy star, saw to it that glamour was not lacking in 
his obsequies. At his $20,000 funeral iliere were hundreds of 
sorrowing mourners— among them eight Chicago aldermen, 
three Cook County judges and two United States Congress- 
men. 

On Colosimo’s death Torrio took over. In C^apone he had 
found a kindred ambitious spirit. He made him a partner 
and “cut him in” on the $ioo,ooo-a-ycar prolit which was noAV 
rolling in from the well-organized traffic in girls and boo/e. 
Together Torrio and Capone expanded the business. 'They 
brought Al’s brother Ralph, nicknamed “Bottles,” into the 
business. They pushed out south and west into the control- 
lable suburbs of Cicero, Burnham and Stickney, where they 
established a variety of liquor enterprises— alky-cookers, brew- 
eries which oj)enIy and without police interference turned 
out real beer, and rumrunning depots— and opened gambling 
parlors outfitted with slot machines, roulette wheels, faro, 
crap, chuck-a-luck tables and “bird cages.” 

By 1923 Torrio and Capone were the undisputed rulers of 
Cicero. In the spring of 1924 tliey elected mayor the man they 
had cho.sen and they named the chief of jxilice. They could 
boast with every evidence of truth that they were untouchable 
in the Chicago area. It has been estimated that the gro.ss take 
from their combined operations ranged from $2,ooo,f>oo to 
$5,000,000 a year. They had well over seven hundred pei- 
fectly disciplined employees and bodyguards. These men per- 
formed— or else. If anyone complained, became dissatisfied 
or acted qucerly, he disappeared— was “rubbed out” in the 
gangland argot. 
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Capone enjoyed and indulged in extravagance. He traveled 
with his bodyguards in a steel-armored, seven-ton limousine. 
He threw fabulous parties at which there were often as many 
as a hundred guests, and he showered his guests with lavish 
souvenirs. For himself he bought expcrjsively tailored suits 
by the half dozen and made-to-order monogrammed shirts by 
the dozen. He boasted of his millions. He had reach**d the 
pinnacle of gangdom power, and he was only twenty five 
years old. 

But there was a reverse side to the coin. Other organiza- 
tions of gangsters were just as greedy and ruthlc.ss as Capone’s. 
The leader of the toughest of these gangs was a fishy-eyed, 
sandy-haired, fearless young Irishman named Dion O’Banion. 
The blind to his business was a retail flower shop on the near 
North Side. His a.s.soc'iatt's— as lough as the best from C^hicago, 
New York or Detroit— included such worthies as George 
(Bugs) Moran, Vincent (The Schenter) Drucci and Earl (Hy- 
mie) VVei.ss (Inun Vojciechowski). 

In the eai ly days of prohibition 'Forrio, Capone and O’Ban- 
ion had been partners, but they had fallen out, it seems, over 
the activities of Torrio's and Capone’s other allies, the Cienna 
brothers. 1 he Gennas were alky-cookers and beer peddlers 
who had muscled in on O’Banion s North Side preser'' es. 
Protests to Torrio and Capone had done no good. O’Banion 
had declared his independence with tlic defiant utterance, 
“ 7 'o hell with the Sicilians! ” and had hemeforth brazenly 
disregarded the ’^Forrio-Ca] >onc boundaries. It was a declara- 
tion of war. 

The 'Forrio-Capone army sti iick first. On the morning of 
November to, 192.1, while O’Banion was contentedly clipping 
the ends of a newly arrived batch of chi ysanthemunis, three 
well-dressed and harmless-looking Italians entered his flower 
shop, ostensibly as pnrdia.scrs. I'hey shot him to death. 1 or- 
rio and Capone sent magnificent floral displays and attended 
the funeral. Torrio, Capone and Angelo (ienna were ques 
tinned by the police. All had alibis. John Scalise, Albert 
Ansclmi and Frankie Yale (Uale), well known as three of 
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Torrio’s and Capone’s most ruthless “choppers,” were also 
questioned by the police. But there were no arrests and no 
one was ever prosecuted. 

The failure of the law, however, did not mean there was to 
be no retribution. The O’Banion gang, under no illusions 
about who had done the killing, swung into immediate ac- 
tion. No sooner was its leader laid away in his solid copper- 
and-silver casket than the first of a dozen or more attempts 
was made to kill Capone, (iunmen in a closed car overtook 
his limousine early one evening, crowded it to the curb and 
raked it with bullets from windshield to rear bumper. Caijonc 
w’as fortunate enough not to be in the car; the chauffeur tvas 
seriously and permanently injured. 

Two months later Torrio “almost got his.” As he stepped 
from his automobile in a street directly behind his unpre- 
tentious South Side residence he was mowed down in a blast 
of shotgun fire from a passing lar. Torrio was rushed to a 
hospital with four slugs in his jaw and neck and one in his 
shoulder. The slugs were said to have been poisoned with 
garlic. For weeks Torrio lay at the point of death. 'Fwo guards 
were posted day and night at the door of his hospital room 
for fear the avengers wouhl return to complete their misson. 

At the time of the shooting, l orrio was under bail on an 
appeal from a government sentence of nine months for oper- 
ating a brewery. T he a[)peal was quietly withdrawn, and when 
Torrio was ready to leave the hospital he was secretly removed 
to a cell in the Lake Cxiunty jail at Waukegan. But even 
there Torrio was so nervous that he had bulletproof screens 
put on his cell windows. 

Torrio was terribly frightened, but he kept within gang- 
land tradition and refused to prosecute although a witness 
was prepared to identify “Bugs” Moran as the assailant. When 
he was released from jail, six w'eeks before his term expired, 
his friends spirited him to New York Harbor, where he, his 
wife and his belongings w'ere safely deposited in a comfortable 
transatlantic liner bound for Italy. He remained “on vaca- 



THE AL CAPON K CASE l8l 

tion for a couple of years; then, when he thought it was safe, 
he returned to Chicago. 

Capone was not long in retaliating for I’orrio’s enforced 
departure. Ilis pudgy finger pointed to Ilymir Weiss, the 
“brain" of the old O’lianion gang, and “The Schemer” Druc- 
ci. At high noon on Michigan Avenue the.se two gangsters 
were made the targets of a fusillade of gunfire, hut they 
miraculously escaped injury. The inevitable innocent by- 
stander, however, got a bullet in one of his legs. Scalise and 
.Vn.selmi were again tagged by the North Side gang as the 
“torpedoes” responsible for the shooting. The police rushed 
to the scene and arrested a man who was running away. He 
was known to be a C^apone henchman, but there was no one 
to accuse him of anything and he was released almost imme- 
diately. 

Now the offensive passed to the O’Banions. At dusk on a 
warm September evening a caravan of eight armored cars, 
led by Hymie Weiss, invaded (acero and descended on Ca- 
pone’s “castle”— the three-story, steel-shuttered Hawthorne 
Hotel. Deliberately the occupants of the cars alighted, chose 
positions, brought out machine guns and sprayed the build- 
ing from top to bottom with more than a tfiou,sand bullets. 
Several people were wounded. ^ Capone escaped injury by ly- 
ing flat on his face on the floor of the t offee shop until he was 
assured by one of his bodygtiards that the barrage was over. 

Two months later Capone’s chauffeur was “taken for a 

ride.” His mutilated body, found in an abandoned Tstern, 

/ 

testified to the torture he had un-lergone. The O'Banions 
had evidently tried to force the man to give information 
about (’apone’s whereabouts and habits. 

Soon after the as.sault on the chauffeur the Capone crowd 
made its second attempt to get \Veiss and this time succeeded. 

1 One woiiiati had recci\ed a bullet wound in the eye. A wcll-authenticateu 
story had it that Capone paid all her doctor bills— amounting to more than 
$io,oof)— and also paid the propetly d.mi.iges ol the stoiekcepers whose win- 
dows and displays had been caught in the shower of lead. 
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Ironically, the murder was baldly committed in the shadows 
of a court and a cathedral. Hymie was in attendance on the 
criminal court because one of his pals, a notorious beer- 
runner named Joe Saltis, was on trial for the murder of a rival 
beer peddler. During a court recess Weiss and four others— 
Sam Pellar, Weiss’s chauffeur: Patrick Murray, a beer ped- 
dler; William W. O’Brien, Saltis’ attorney; and Benjamin 
Jacobs, an investigator— stepped out of the North Side Crim- 
inal Court Building for a breath of fresh air and walked 
slowly up the street. When they readied the corner of the 
stately Holy Name Cathedral they were riddled by a hail of 
machine-gnn bullets from a second-story window across the 
street. Weiss and Murray were killed; the other three were 
severely wounded. No one was ever prosecuted for this day- 
light intirder. 

In this underworld feud other gunmen— about an equal 
number from both gangs— lost their lives. Some of them were 
killed in the public streets, .some in their doorways and some 
at the wheels of their expensive limousines. One of the vic- 
tims was ('apone’s brother Frank. Capone himself had a suc- 
cession of narrow stjueaks hut escaped un.scathed. It was not 
his destiny to fall under a jp^tnnian's bullet. 

"I'he Chicago prc.ss reported that from 192^} to 1926 there 
were I '^r, gang killings. Seventy of the murdered men were 
persons which the pajters called “big shots.’’ Most of the 
killings went “unsolved,” although there were investigations, 
a dozen or more arrests and a half-dozen indictments and 
trials. But there was only one conviction: a minor hoodlum 
named Vinci shot and killed the gangster Minatti while the 
latter was attending a public coroner’s inquc.sl. Vinci said 
that he did it to avenge his brother who had been killed by 
Minatti. 'Fhe jury gave liim twenty-five years. 

One of the unsuccessful pro.secutions was of a beer peddler 
and gangster named Doherty, who had been seen by half a 
dozen witnesses when he killed one of his competitors in 
Cicero. Doherty was prosecuted by Assistant State’s Attorney 
William H. MeSwiggin. He was acquitted. Four months 
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later, on the evening of April 26, 192G, McSwiggin, in the 
(oinpany of this same Doherty and two others of the “Klon- 
clyke” O’Donnell beer-peddling gang, made a trip by autorno- 
bilt to Cicero to call on one of O DonneH’s customers. As 
they alighted from their car they were machine-gunned by 
the occupants of another cat which had driven up behind 
them. McSwiggin. Doherty and one of the others were killed. 

The extra editions which headlined the triple murder re- 
ported that Capone himself had led the rnathine gunners 
who committed the murders. It was stated there was a wit- 
ness ready to testify that Capone, his brother Ralph and three 
others had been seen in a near-by restaurant with machine 
guns in their hands less than an hour before the shooting. 
When the police arrived on the scene both Capones had 
disappeared. 

Investigation disclosed that the O’Donnells had undersold 
C^apone in Cicero and taken away a number of his customers. 
It was also a matter of public knowledge that McSwiggin 
had uiisuctessfully prosecuted Capone’s two “guns,” Scalise 
and Anselmi, for the murder of two police sergeants. A com- 
plaint against Capeme was sworn out and placed in the hands 
of the state’s attorney, 'fwo months later Capone .showed up 
in the criminal court with his attorney and insisted the com- 
plaint be (juashed. An a.ssistant state’s attorney acceded to 
the demand, saying that there was not sufficient evidence to 
hold Capone. Caj)one returned to Cacero. 

He was once charged di.cctly, if unofficially, with the mur- 
der of McSwiggin, McSw.ggin’s father was a sergeant of po- 
lice. His owTi investigation apparently tonvinced him that 
C^apone was the man lesponsible for his son’s death. He bold- 
ly and publicly accused the gangster in his “castle in Cicero. 
According to the story repeated later, Capone never flincheJ 
but took his revolver from iiis armpit hokster, handed it to 
Sergeant McSwiggin and .said, “If you really believe that, you 
ought to shoot me. ” McSwiggin did not shoot. If the story 
is true, it tells of the only courageous act on record in Ca- 
|X)ne’s unsavory t;arcer. 
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During all this rivalry and bloodshed, Capone’s business 
expanded and prospered. Branches were established in St. 
Louis, Newark, New Orleans and Atlantic Ciity. Capone ac- 
quired interests in a number of dog-racing tracks in Cook 
County. He broke into the labor-union racket and thus ob- 
tained a handle for industry shakedowns. 1 le also claimed a 
share of the “protection” racket and imposed on owners of 
laundries, cicaning-and-dyeing establishments and other small 
businesses compulsory insurance against bombing. In 1927 
he gained a substantial interest in the largest chain of clean- 
ing-and-d)eing plants in C’hicago. 1 1 is new partner, who pre- 
viously had been sole owner of the business, said he gave 
Capone a share in return for protection against the criminal 
activities of unscrupulous competitors and their hired “wreck- 
ers.” “Now,” he said, “I don’t need the jtolice or the .state's 
attorney or anyone else. I have the best protection in the 
world.” If the press record can be believed, protet tion tvas 
needed. According to current report, CJiicago. in one calendar 
year, had 115 mysterious bombings, and no one was brought 
to book for any of them. 

All these “business” ventures increased Capone’s profit. A 
writer for one of the weekly news luaga/ines estimated that 
Capone’s over all take for 1928 was §>105,000,000. 'I'he writer 
calculated that 1560,000,000 came from beer and liquor, $25.- 
000,000 from gambling and dog tracks, $10,000,000 from 
brothels and $10,000,000 from “miscellaneous soiiices.”- 

Despite his fortune, Capone was not happy. 1 le lived in the 
shadow of the gun. Bodyguards llankc'd him wherever he 
went— to the theater, where on first nights he often bought 
an entire section of .seats for his favorite male and Icmale com- 
panions, or to the Chicago or Miami prize fights, where a 
similar contingent had the best ringside seats. As early as 
1928 he was talking of retiring, of going to .some peateful .spot 
where he would be ju.st a plain (but rich) citizen rather than 
a target. 

2 No verification of these figures is possible. I'hcy may or may not be exag- 
gerations. 
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Capone s efforts to find the haven he sought read like the 
wanderings of a man without a country. Los Angeles ap- 
pealed to him, so he and his wife and a c ouple of bodyguards 
moved west. His coming, like everything else con.;crning Ca- 
pone, had been advertised, and the jiublic ity was unfortunate. 
At the I.os Angeles staticju two plain-clothes men met him at 
the train to tell him he was an “untlesiiable’ and would not 
be permitted to stay in the City of the Angels. Capone pro- 
tested but the officers were firm. Still jjrotesting and ptomis- 
ing he would return, Capone and his bruisers were kept 
under observation until they were escorted to and safely de- 
posited in an eastbound transcontinental ll)er. 

A1 considered next the residential advantages of .New York, 
New Oilcans and Atlantic City, but found ofijeclions to each 
of these cities. lie then looked toward Llorida and recalled 
that on an earlier occasion St. Petersburg had imjnessed him 
as an ideal retreat for the tired businesstfian. lie would go 
there. To celebrate his move he gave a big paity in C’.hicago 
and described his plans iubilantly. I he celebration was a 
mistake, for word of his move reaehed St. Petei.sburg before 
he did. The residents decided that having Capone in fheii 
midst would ruin projierty values: real-estate owners and tludr 
agents were warned that they should refuse' Capone’s bids for 
housing. So he made In', iourncy to the city of sunshine, but 
he dicl not stay lo. g. While he was tliere, the pc/lire dogged 
his heels and he was more uneomten table than he liad been in 
Chicago. 

Ca[ionc' nc'xt tried to setile in Nassau, but there too he was 
not given a chance. The strait-laced British authorities made 
it vc'ry clear to him that he* was I'nclc Sam s problem and that 
the islanders wanted none of him. 

Ciapone’s final c'hctice was Miami. There he had slight!; 
better luck. He rented a c .mmodious bungalow in Miami 
Beach and prepared to settle down. But hc:re too the visit 
was brief. In about tvv'O weeks the women s clubs, the garden 
clubs, the Chamber of Commerce and the church organiza- 
tions discovered his preserrcc; they joined together to protest 
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|{) the mayor, the state’s attorney and the county solicitor 
against the residence of so notorious an outlaw as Scarface Al. 
Capone was "officially requested” to leave the city. Surpris- 
ingly he did leave, and without serious protest. 

When Miami next heard of Capone it learned that through 
some adroit maneuvering he had acquhcd a villa on Palm 
Island, just off the Florida coast and opposite Miami. Palm Is- 
land was not within Miami’s municipal jurisdiction but it 
was part of Dade County, and the county solicitor promptly 
suggested that Capone sell his place and leave. This time 
Capone was not compliant. He asserted that he was a .sub- 
stantial property owner, that he had never been convicted of 
a crime, that he was a victim of yellow journalism. He threat- 
ened to fight for his right to hold and live on his property, 
to a])pcal to the Supreme Court of the United States if neces- 
sary. The solicitor backed down. After all. as long as Al 
behaved himself and vhilated none ol the Federal or state 
law's, the Florida authorities could not rightfully do anything 
to him. 

In Florida Capone did behave himself. He was a familiar 
figure at prize fights and other sporting events, .-\lthough he 
entertained lavishly, he fretjuently contributed to charities 
and thus appeased the populace. Many of the prominent so- 
cialites of Miami and the beach enjoyed his bar, his table, his 
golf course and his swimming pool, and consciously or un- 
consciously rubbed elbows with the elite of C^hicago gangdom. 

But while C'.a{)one luxuriated in Florida and tried, at least 
seemingly, to detach himself from the pressures of his C’lii- 
cago “businesses,” gang warfare that was to implicate him 
raged on at liorne. 

In the same year Capone moved to Palm Island, 1928, his 
close friend Tony Lombardo was killed. The murder was 
committed during the evening rush hour on the ‘‘world's 
busiest corner,” the corner of State and Madison streets in 
downtown Chicago. Lombardo and two of his bodyguards 
were edging their way through the crowd when two men sud- 
denly pressed against them. The crack of revolver shots cut 
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sharply through the normal street noises. Ininbardo and his 
companions fell, victims of one of the boldest of all the gang 
killings. Lombardo had two bullets in his brain and died 
instantly. One of the guards, mortally wounded, died soon 
afterward. The other guard survived desjiiie his wounds, but 
could give no description of the assassins who had escaped 
into the crowd. As usual, there were no an ests. 

Lombardo’s funeral, incid<;ntally, touched off a new high in 
gangland post-niortern display. His silver casket was .said tt) 
have cost $50,000. The flowers, which included a inainmotl) 
spray from Capone carded “My Pal,” reputedly represented 
another $50,000. More than 20,000 people- -among them 
many top-level politicians of both j)arties— joined in paying 
homage to the dead gangster. 'The funetal cortege was over 
two miles long. Only one honor was missing. Lomb.ixdo had 
professed to be a Catholic, but, on the order of the Catholic 
archbishoj), the dioce.san clergy had been 'forbidden to con- 
duct funeral services lor notorious gangsters in the Catholic 
churches. Lombardo was buried from a mortician’s chapel. 
To (ompensate, an American flag surmounted by a gildetl 
eagle lay at the head of the casket and an Italian flag topped 
with a cross and a crown lay at its foiit. 

Lombardo had been president of the Unione Sicilione. To 
say that the direction of this association was a coveted dis- 
tinction w'ould be a gro.ss undeistatement. Men literally 
fought and died for it. Capone fought i(»r it. "I he (iennas 
fought for it. The Aiellos fo ght for it. Control of the Unione 
Sicilione meant control of tuousands of alky-cookers and wine 
and beer distributors. It meant also, political domination ol 
a numerit ally important tomtituem y in several of the city s 
wards. Mike Merlo, its fir.st president, died in Strange 

to relate, he died a natural death and wa.» apparently mournet. 
sincereh by his constituents, tlis siu cessors— .\ngelo Cenna, 
Sam Samoots Amatuna, Lombardo. Pa.squalino Lalordo and 
Joseph Quinta— were killed alter conspicuously brief tenutes 
in ofhee. Tony Lombardo heal been Capone s man. "1 hen, in 
1929, came Joseph Aiello. Aiello, il he did business with any 
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one, did it with “Bugs” Moran, successor to O’Banion. Ca- 
pone had lost his hold on the Unione Sicilione. 

The killings for the mastery of the Unione Sicilione made 
up but a small part of the total gang slaughter. There was 
an unbroken succession of them— eight, ten, twelve or four- 
teen mysterious murders a month. Some were Capone men. 
Some were remnants of the old O’Banion gang— now called 
the “Bugs” Moran gang. Others were rival bcermakers, rival 
beer peddlers, rival whiskey runners, rival highjackers, rival 
musclers-in for labor control. 

Capone, though he was known to be in Florida, was justly 
or unjustly credited with a hand in all the killings. A per- 
sistent rumor blamed him for planning the famous “Auster- 
lit/ of Gang Killings,” as one weekly magazine called it, while 
basking in the Southern sunshine. This slaughter, which took 
place in Februaiy 1929, was the climax of the gangland feud 
in ('l)icago. 

Moran’s henchmen were known to hang out in a garage on 
North Clark Street about three miles north of f’hicago’s 
Loop. In broad daylight on St. Valentine’s Day live men— 
three of them dressed in .stolen or sj)ecially made police uni- 
forms— entered the front door of the garage. Fhe details of 
what actually happened will never be told, but the discovery 
of seven bullet-riddled bodies— five of them Moran gangsters, 
one of them the owner of the garage and one a young neigh- 
borhood optometrist who “liked to hang around with gang- 
sters”- showed all too clearly the consequence of the visit. 'Fhe 
seven had been lined up, faces to a biick wall, and machine- 
gunned in cold blood. One was still alive when the bodies 
were found, but he cither could not or would not tell who did 
the shooting. Moran’s involuntary comment when he viewed 
the shambles was probably significant; "Only ('.apone kills 
like that!” 

Moran himself and two cjf his pals had escaped death by a 
matter of minutes. They had just returned from .superin- 
tending a highjacked licjuor delivery when they noticed the 
supposed policemen enter the garage. Thinking it was a 
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"pinch,” Moran and his friends concealed themselves until 
the "policemen” emerged from the garage. They watched 
the three uniformed men prod the two men in ordinary suits 
out tlie door, and suspected nothing. The murders, from be- 
ginning to end, had been coolly and cleverly thought out. 

The public outcry over the St. Valentine’s Day Massacre 
was tremendous. Shock and anger exploded in the news and 
editorial headlines: are we i;ni>er (;an(; rule? return to 

FRONTIER LAWLESSNESS . . . COMPLETE BREAKDOWN (JF LAW AND 
ORDER . . . POLICE UNABLE TO COPE WITH MASS DAYLIGHT MUR- 
DER. There was a great show of police activity. A dozen sus- 
{lects were arrested and (questioned, including Scalise, Ansc'l- 
nii and Jack McOurn (born De Mora)-all Capone men. 

A grand jury apparently thought, or was assured, that there 
was suflicient evidence to warrant the indictmeni 01 .Scalise 
and McGurn. 'flieir bail teas fixed at .?5o,ooo and [iromptly 
fuiiiished. But piojier legal process was allowed 10 go no 
fuither. 

Gangland enforced its own process. On the eighth of May 
the battered and bullet-ritldled bodies of the accused John 
Scalise, Albert Anselmi and lony Quinta, also known to be 
a Cajxmc “gun,” were found in a roadside ditch in no'-thein 
Indiana.^ 

McGurn was luckier than his codefendants. He profiled 
by a beneficent Illu.ois statute which reepures the dismissal of 
a criininal ca.se (misdemeanor or felony) if tl.e defendant at 
four successive monthly ter. s of court di'inands and ts unable 
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to get a trial. McGurn made three successive-term demands. 
Each time the state was not ready and the case was continued. 
At the fourth term the demand was renewed, and tlie state’s 
attorney again declared the state was not ready for trial. The 
court had no alternative but to dismiss the case. McGurn 
walked out of court a free man. No one was ever prosecuted 
for the St. Valentine’s Day murders. 

The threats and activities of the Moran mob, relayed to 
Capone, threw him into a state of mortal terror. The Palm 
Island residence took on the aspect of a fortress; the guards 
were redoubled. Niglit or day, Capone was never alone. If 
he is to be believed, it was while he was in Florida suffering 
constant dread of an atack on his life that Capone conceived 
the idea of insuring his safety by bargaining for peace with 
his enemies. 

Atlantic City has been the scene of many conventions, but 
it is certain that the city of skyscraper hotels, boardwalks, 
honky-tonks, beaches and bathing beauties never witnessed a 
stranger or more sinister aggregation of human beings than 
assembled there in June of 1929. At that time, according to 
Capone’s account, the “Big Four” of Chicago gangdom as- 
sembled— Capone, Torrio, Moran and Aiello. Each w'as ac- 
companied by his chief lieutenant, and all were intent on a 
merger of interests in Chicago’s criminal potential, an agreed 
split of profits and a ces.sation of gang warfare. Bygones, in- 
cluding the St. Valentine’s Day Ma,ssacre, were to be forgiven 
and forgotten. A new day of “live and let live” was to dawn. 

The conference lasted three full days, and, according to 
Capone, its result was eminently satisfactory. A formal docu- 
ment was prepared and signed by all the high contracting 
parties. By its terms there were to be no more killings. All 
controversies were to be settled by an executive committee 
which would enforce its decrees and discipline recalcitrants. 
Johnny Torrio was to rule as chief arbiter of the new Syndi- 
cate. Individual roles were assigned. There was to be a 
monthly audit which the Big Four would .supervise. All prof- 
its, after the deduction of approved “legitimate expenses,” 
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were to be divided among Capone, Torrio, Moran and Aiello. 

After the conference all the negotiators except Capone and 
“Big Cline,” one of his bodyguards, left hurriedly for Chi- 
cago. Capone and Cline lingered at the beach for a day and 
then started by automobile for North Philadelptiia. From 
there Capone intended to take a i^.oo p.m. train for Chicago. 
The plan miscarried. Fifteen miles outside North Philadel- 
phia the car broke down, and repairs took .so long that Capone 
and Cline nii.s.sed their train. While waiting for the next one, 
at 6:5{0, they went to a movie at Nineteenth and Market 
streets, about four miles from the North Philadelphia station. 
Half an hour before train time they emerged from the thea- 
ter and were accosted at the door l)y two Philadelphia detec- 
tives. 

“You’re A1 C.lapone, aren’t yon?” asked Detective M ilonc. 

“Yes,” Capone replied. “Who are )Ou?” The detectives 
showed their badges. “Oh, hulls,” .said C.apone. “All right, 
here’s my gun.” Capone handed f)ver a .38-caliber revolver. 
Cline, at his boss’s direction, sin rendered his gun. 

'Fhc two were taken into custody. I'hc following day an 
indictment was found against them charging them with carry- 
ing concealed weapons. They w'ere t.aken immediately before 
a judge of the municipal court. Lawyers appeared for them 
but, before a word of testimony had been offered, both 
pleaded guilty. The officers <old their story for the recoid 
and the judge sentenced both men to a year in jail. They 
were immediately taken to Ilohnesburg Prison. All this hap- 
jiened within twenty-four hours. 

Newsjiajiers throughout the country heralded the arrest 
and conviction at long last of the hitherto immune gangster. 
The Philadelphia authorities were commended for tiieir zeal. 
From other sources— both friends and enemies of Capone— 
there was a different reaction. Fhe whole thing was “phony. ’ 
Capone, they said, was in mortal fear of death, despite the 
peace jiact, and had arranged for his arrest in order to find 
sanctuary. Fhe claim, fantastic as it might appear, found 
support in the comments of Philadelphia’s Mayor Harry A. 
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to get a trial. McGurn made three successive-term demands. 
Each time the state was not ready and the case was continued. 
At the fourth term the demand was renewed, and the state’s 
attorney again declared the state was not ready for trial. The 
court had no alternative but to dismiss the case. McGurn 
walked out of court a free man. No one was ever prosecuted 
for the St. Valentine’s Day murders. 

The threats and activities of the Moran mob, relayed to 
C’apone, threw him into a state of mc*-tal terror. The Palm 
Island residence took on the aspect of a fortress: the guards 
were redoubled. Night or day, Capf)nc was never alone. If 
he is to be believed, it was while he was in Florida suffering 
constant dread of an atack on his life that Capone conceived 
the idea of insuring his .safety by bargaining for peace with 
his enemies, 

Atlantic City has been the scene of many conventions, but 
it is certain that the city of skyscraper hotels, boardwalks, 
honky-tonks, beaches and bathing beauties never witnessed a 
stranger or more sinister aggregation of human beings than 
assembled there in June of 1929. At that time, according to 
Capone’s account, the “Big Four’’ of Chicago gangdom as- 
■sembled— Capone, Torrio. Moran and Aiello. Each was ac- 
companied by his chief lieutenant, and all were intent on a 
merger of interests in Chicago’s criminal potential, an agreed 
split of profits and a cessation of gang warfare. Bygones, in- 
cluding the St. Valentine’s Day Ma.ssacre, were to be forgiven 
and forgotten. A new day of “live and let live” was to dawn. 

The conference lasted three full days, and, according to 
Capone, its result was eminently .satisfactory. A formal docu- 
ment was prepared and signed by all the high contracting 
parties. By its terms there w'cre to be no more killings. All 
controversies were to be .settled by an executive committee 
which would enforce its decrees and discipline recalcitrants. 
Johnny Torrio was to rule as chief arbiter of the new Syndi- 
cate. Individual roles were a.ssigned. There was to be a 
monthly audit which the Big Four would supervise. All prof- 
its, after the deduction of approved “legitimate expenses,” 
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were to be divided among Capone, Torrio. Moran and Aiello. 

After the conference all the negotiators except Capone and 
“Big Cline,’’ one of his bodyguards, left huiriedly for Chi- 
cago. Cajwne and Cdine lingered at the beach for .i day and 
then started by automobile lor North Philadelphia. From 
there Capone intended to take a 3:00 p.m. train for Chicago. 
The plan miscarried. Fifteen miles outside Nordi Phi la ’ 1- 
phia the car broke down, and rejiairs took so long that Capone 
and Cline missed their train. While waiiing for the next one, 
at 6:‘PJ. they went to a movie at Nineteenth and Market 
.streets, about lour miles from the North Philadeljthia station. 
Half an hour before train titne they emerged fiom the thea 
ter and were accosted at the dofn two Philadelphia detec- 
tives. 

“You’re A 1 tiapone, aren’t you?’’ asked Detective Malone. 

“Yes,” (iapone replied. “Who are you?” 'Fhe detecthes 
showed their badges. “Oh, bulls.” said Capone. “AM right, 
here’s my gun.” Captiue handed over a .;,iS-caliber revolver. 
Cditie, at his boss’s direction, surrendered his gun. 

The two were taken into (ustody. The following day an 
indictment was found against them charging them with carry- 
ing concealed weapons, n'liey were taken immediately before 
a judge of the municipal tourt. Lawyers appeared for them 
but, before a word of testimony bad been offered, both 
pleaded guilty. 'Flu otlu evs told their story for the recor'^ 
and the judge sentenced both men to ,a year in jail. They 
weie immediately taken to I •ohnesburg Prison. All this hap- 
pened within twi'Uiy-lour hours. 

Newspapers throughout the country heralded the arrest 
and conviction at long last of the hitherto immune gangster. 
M'he Philadelphia authorities were comtm nded lor their zeal. 
From other .sotirces — both friends and enemies ol C.ajxiiie— 
there was a different reaction. 1 he whole thitig was phony. 
Capone, they .said, was in mortal fear of death, despite the 
peace pact, and had arranged lor his arrest in order to lind 
sanctuary. 'Fhe claim, fantastic as it tnight appear, found 
supjxirt in the comments of Philadelphia s Mayor Hany A. 
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Mackey. “From reports I have received,” said Mr. Mackey, 
“Capone was really running away from a gang which was out 
to kill him. If he hadn't been glad to go to jail, I tliink he 
would have fought the case to the last.” 

Capone himself lent color to the story. After he was ar- 
rested he talked, mostly to Philadelphia’s Director of Public 
Safety, Major Lemuel B. Schofield. The interesting interview 
was featured in the Philadeljihia Public Ledger. “I had a 
most interesting discussion with Capone,” said Major Scho- 
field. “He was in a reminiscent mood and seemed to be at a 
point where he was anxious to be at peace, not only with 
gangsters but with the law.” Schofield quoted Capone as 
saying: 

I’m like any other man. I’ve been in this racket long enough 
to realize that a man in my game must take the breaks, the 
fortunes of war. Three of my friends were killed in the last 
three weeks in Chicago. That certainly isn’t conducive to 
peace of mind. I haven’t had any peace of mind in years. 
Every minute 1 was in danger of death. Even when we’re on 
a peace errand we must hule from the rest of the racketeers, 
even to the point of concealing our identity under assumed 
names in hotels and elsewhere. Why, when I went to Atlantic 
City I registered under a fictitious name. 

Capone told Schofield that for two years he had been “try- 
ing to get out of the racket.” Again Schofield quoted (Capone: 

Once in the racket you are always in it, it seems. The jiara- 
sites will trail you begging for money and favors and you tan 
never get away from tliem no matter where you go. I have a 
wife and a boy wlio is eleven— a lad I idolize— .and a beautiful 
home at Palm Island, Florida. If I could go there and forget 
it all I would be the happiest man in die world. I want 
peace and I will live and let live. I’m tired of gang murders 
and gang shootings. I spent a week in Atlantic Caty Hying 
to make peace among the various gang leaders of my city. I 
have the word of each of the men there will be no more 
shootings. I am satisfied that the odds are in my favor but it’s 
a tough life to lead. You fear death every moment and, worse 
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than death, you fear the rats of the game who would run 
around and tell the police if you don’t constantly satisfy them 
with money and favors. 

Capone’s lament ended on a particularly plaintive note: 

I was never able to leave home without my bodyguard. He 
has been with me constantly for two years. I have never be 11 
convicted of a crime, never, nor have I ever directed anyone 
else to commit a crime. I don’t pose as a plaster .saint, but I 
never killed anyone. And I am known all over the world as 
a millionaire gorilla. 

Capone’s confinement does not appeal to have been at- 
tended with the usual prison restrictions. He was allowed 
to make regular long-di.stance telephone calls to his iiist lieu- 
lenant, Jake (Greasy Thuinb) (iu/.ik, in Chicago. The ward- 
en’s ollice was made available to him lor pri\>aie conferences 
with his Philadelphia attorneys. Guzik, Frank Nitti and 
Ralph Capone visited (he lawyeis at regular intervals and re- 
ceived the big boss’s instnu tions. 

Capone was released lioin Ilohncsburg on March 17, i9;to. 
fTc had served his full .sentence with the pre.scribed time off 
for good behavior. No doubt A 1 congratulated himself on 
his continuing good terms with the law. It had just given 
him refuge and it was not hounding him about an old charge 
that had never been settled. In February oi 1929, while he 
was still in Florida, C.apone ha.l been .served a regularly issued 
sid)poena to appear before a Federal grand jiny sitting at 
Chicago. Tie had lound it inconvenient to visit Chicago at 
the time and, on the day before he w'as to come before the 
jury, his attorneys had requested and been granted a posi- 
poncment on the ground of Capone’s tiad health. I he attor- 
neys submitted an affidavit from a Miami doctor and a letter 
from Capone himself stating that Capone had been under 
continuous medical care since January t;}, 1929. Bronchial 
pneumonia and pleurisy. whi< h caused an effusion of fluid 
into the chest cavity, had confined him to his bed for six 
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weeks. U|X)n reading the doctor’s recommendation that 
“there would be grive risk of a collapse that might result 
in . . . death from a recurrent pneumonia,” the court delayed 
the hearing indefinitely. "Nothing more had been done about 
the charge and seemingly never would be. 

But peace of mind did not last long. Out of prison less 
than two months, Capone again made the headlines. A re- 
puted friend of his, a newspaper police reporter named Jake 
Lingle, had been assassinated while passing through a street 
underpass on his way to a suburban train. The cry of “Who 
killed Jake Lingle, and why?” filled the newspapers as had 
the earlier cry of “Who killed MeSwiggin?”^ 

Lingle’s murder and the resulting campaign for prosecu- 
tion from the newspaper for which he had worked stirred the 
citizenry to action. A group called the Secret Six, sponsored 
by the Chicago Association of Commerce and Industry, 
headed by stalwart, incorruptible Colonel Robert Isham Ran- 
dolph and plentifully supplied with privately contributed 
funds, entered the fight for a cleanup of gangdom. 

The Secret Six w'cre practical and realistic. They knew 
better than to rely on the state and local governments for 
effective aid. Help, if it was to come from anyw’here, had to 
come from the Federal Department of Justice. Fortunately 
for the cau.se of good government, the United States Attorney 
for the Northern District of Illinois, Honorable (ieorge E. Q. 
Johnson, was a man of high integrity, industry, persistence 
and determination. The agents of the criminal investigation 
division of the Bureau of Internal Revenue and the Depart- 
ment of Justice had already initiated thoroughgoing inquiries 
for evidence of violation of prohibition and income-tax law\s 
by Chicago gangsters. Johnson was glad to combine the ef- 
forts of his agents with those of the Chicago citizens. From 


4 The startling disclosures which followed the limit for Liiigle's niurdeiers 
lefi no doubt that he had been killed at the diiection til one ol the many 
gangsters with whom he was show'n to have been associated. 7’herc was no 
e\idence, however, implicating Capone or any ol his gang in the killing. One 
of the Leo Brothers was airestcd, tried and tonvided for the aciiul killing 
(317 III- 53'>)- 
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this time on there was close and effective co-operation between 
the Federal officials and the Secret Si> 

Capone soon became conetTned by reports that agents were 
investigating his affairs. They had’ already caught up with 
beer-runners Fiankie Lake and Terry Druggan, with Jack 
McGurn, with Frank (The Enforcci) Nitti, with Capone’s 
brother Raljjh and with Ciapone’s friends, Joe Fusco and Jake 
(Greasy 'I'huinb) and Sain (iuzik. Ca])onc hastened to eiu] ’ ly 
an income-tax “s[)ecialist” aiul to attempt a compromise. 

1 he hcileral in\e.sligators, on their side, rvere not finding 
it easy to prove stimething on Capone, d'o any hut the expe- 
rienced, resourteful and persistent men from the Federal 
investigating offices, unearthing evideme to sii.stain a convic- 
tion would have been an impossible task. Capone had kept 
no personal hooks, had no hank accemnts in his own name, 
ha^ never made a financial statement and iiad never filed an 
income-tax return. It was common talk that he ran a string 
of fancy brothels, that he was owner or partner in a half-dozen 
gambling houses and w.is interested in over a thousand bookie 
joints, that lie operated several dog tiatks, that he controlled 
a number of breweries and sponsored twelve hundred speak- 
easies and that he got a c ut on every case of whisky that found 
its way into Caiok Count), but no one who knew of these 
ownerships and interests would come forward to testify tc 
them. There was also abundant evidence of Capone’s regal 
style of liv'ing: his wc.i-apjiointed home on Prairie Avenue in 
Chicago, his estate at Palm Island, Florida, his huge food 
bills, his lavish banquets am entertainnif nts, his larges.s, his 
bigh-j)owercd armored automobiles, h.s retinue of henchmen 
and his fantastic exjienditures for jiersonal wearing apparel. 

To the man on the street this might be proof enough that 
there was an income and a big on'", but the government s 
investigatois had to prove bv direct conoborative evidence, 
calculated to satisfy a jury o’ t vvelve beyond a reasonable 
doubt, that in one or more specified years C<apone had derived 
from defined sources a net income subject to Federal tax. 

For nearly two years the agents worked. Avenue after av- 
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enue closed at a dead end, but finally the break came. 
Special Agent Frank J. Wilson told of it much later in one 
of the national weekly magazines.'’ Wilson was rummaging 
through a mass of old btioks and papers which had been 
seized in a raid on a Cicero gambling home, the Ship, just 
after the murder of Assistant State’s Attorney MeSwiggin. 
The Ship was one of Capone’s reputed holdings, and Wilson 
thought there might be a clue amimg the papers. His dili- 
gence was rewarded. He found a dusty cashbook containing 
a record of the joint’s income. 

Painstakingly Wilson and his assistants collected handwrit- 
ing samples from every hoodlum known or suspected to ha\ e 
had associations with Capone. These samples came from vot- 
ing registers, police-court bonds and bank-deposit slips. After 
a long process of comparison and elimination the agents dis- 
covered in a Cicero bank a deposit slip which matched the 
handwritten entries in the Ship’s cashbook. The handwrit- 
ing was that of one Lou Schumway. It was easy to establish 
that Schumway was a trusted henchman of Capone’s who had 
once been a bookkeeper at the Ship. 

Wilson traced Schumway to Florida and found him at a 
dog track at the Biscayne Bay Kennel Club. Schumway was 
frightened into talking. He identilied numerous entries in 
the cashbook as his and, in Wilson’s words, generally “played 
ball’’ with the government. I'he government stored him in 
California for “safekeeping” until he should be needed. 

Continued examinations of transactions in Cicero banks 
led to an investigation of a mysterious “J. C. Dunbar” who 
had brought upward ol $300,000 in ca.sh to one of the banks 
to purchase cashier’s checks. Dunbar turned out to be Fred 
Ries, a former employee of one of Cjajione's gambling bouses. 
Ries was traced to St. Louis and tpiestioned. When he refused 
to talk about his jiast affiliations, Wilson and an assistant 
agent arrested him and had him tommitted to what Wilson 
described as a “sjjecial jail” in Danville, Illinois. The only 


•'5 Collicr*s for April 26, 1917, pp. 14, ct sec. 
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“special” thing about it seems to have been its extraordinary 
infestation with vermin which so harassed Rics that after live 
days he was prompted to change his mind and talk. He was 
“sneaked into the grand jury room in Chicago” where he 
gave his testimony. 'I’lien he was i)acked off to Soutli America 
with governmem agents to guard him until he was needed in 
court. I’he Chicago Secret Six supjdicd the money for the 
expeditictn. 

'I'here was other evidence— a good deal of it— submitted to 
the Federal grand jury, and cm fune 5, 19^,1, that body re- 
turned indictments charging Alplionse Caijone— alias Al- 
phonse brown, alias ,\1 Brown, alias Scarface Brown, alias 
Scarfacc Capone, alitts A. Costa— tviih twenty-three separate 
violations of the internal-revenue laws. He was charged spe- 
cifically with failing to file an income-tax return fo*- the years 
1928 and 1929 and with attempting to evade the payment of 
income taxes due for the years 192",, 19261, -’927, 1928 and 
1929. Capone’s bond was fixed at %o,ooo. It w'as piovidc'd 
fcjr him and he was released pending the outcome of the trial. 

A week latcT the Federal grand jury returned an indict- 
ment against (Capone and fifty-nine others, charging them 
w'ith conspirac y to violate the Federal j)r(diibili(jn laws. The 
list of the defendants constituted the 19^1 IVlin s Who in the 
Chicago boo/e racket, ("apone was named in thirteen of the 
nineteen overt acts ( han'.ed. His bail for the income-tax case 
was allowed to .stand as his bail lor this second charge. 

The.se were not the only (barges made against Capone at 
this time. A by-product of the governments’ investigations was 
the revelation th.'ii the Palm Island sejuire had not been so ill 
in February i()29. when the grand-jury subpoena was served, 
that his life would have been jeopardized by a trip to Chicago. 
Indeed there was abundant evidence 10 show that on March 5, 
192c), whtm his accommodati'i'j physician had sent the affida- 
vit to secure a postponement cjI the hearing, Capone was not 
and had not been siilFering from bronchial pneumonia nor 
from pleurisy with an effusion of fluid into the chest cavity. 
Furthermore, he had not been confined to his bed for six 
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weeks preceding February 23, 1929. On February 2, in fact, 
he had taken an airplane trip to Bimini: on February 8 he 
had gone with a party of friends on an ocean trip to Nassau 
and spent four days there: on February 14 he had had a two- 
hour conference (subject undisclosed) with the county attor- 
ney of Dade County; and in January, February and early 
March he had visited the Hialeah race track at least fifteen 
times. During all of this time, according to the government’s 
shadows, Capone had appeared and acted as if in perfect health. 

On the basis of these facts, the Government filed an infor- 
mation against Capone on February 2, 1931, and he was 
ordered to show cause why he should not be adjudged guilty 
of contempt of court. At the hearing three weeks later ten 
Government witnesses took the stand to testify against him. 
Capone offered practically no defense, and the Court found 
the now thoroughly frightened Scarface guilty and sentenced 
him to six months’ confinement in the Cook County jail.® 

From the day the indictments against Cajwne were re- 
turned, there were persistent rumors that he intended to 
plead guilty. When he appeared with his lawyers before Dis- 
trict Judge Wilkerson on June 15 he confirmed the rumors 
by entering formal pleas of guilty to the indictments charging 
him with violations of the income-tax and the prohibition 
laws. Judge Wilkerson entered the pleas and set the disjjosi- 
tion of them for June 30. 

On June 29 Capone’s attorney, Michael J. Ahern, appeared 
in court and requested a continuance. Cajjone, he claimed, 
had become involved in some civil litigation in Florida which 
required his presence there. The (Government agreed to a 
postponement until July 30 and the Court entered an order 
to that effect. 

Had that been all, there would have been no occajsion 
for the concern which permeated the (Gapone camp after 


Capone appealed and was allowed his liberty on a $5,000 bond. The appeal 
was dismissed by the Court of Appeals on June 20, 1932. By an order entered 
October 24. 1931, in the district court, this sentence was made to run concur- 
rently with Capone’s sentences in the income-tax cases. 
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ihe hearing. But apprehension arose because of an exchange 
between Ahern and the Court. Attorney Ahern suggested 
to the Court that on pleas of guilty similar to Capone’s, 
eighteen months was the longest sentence that had ever been 
imposed. Judge Wilkerson, with what one of the newspapers 
characterized as a “mysterious seriousness,” replied, “There 
are conspiracies and conspiracies and tax violations and tax 
violations, but I’ll hear you fully on July 550.” The pertur’ a- 
lion of Capone and his counsel was measurably increased 
when the judge, on July lO, directed United States Attotney 
Johnson to “have all of the income tax witnesses in court on 
July 30,” and announced that he expected to have a full 
hearing. 

All parties were present in court on July 30. At the out- 
set the judge said that in addition to hearing the Govern- 
ment’s witnesses he would expect also to hear from tlte de- 
fendant if he was pleading for a mitigation of punishment. 
All of this, while perhaps out of the ordinary, was .strictly in 
accordance with law. The trial judge has the responsibility 
for sentences on a plea of guiltv and has the right, if not the 
obligation, to advi.se himself fully ol all the facts and circum- 
stances before pa.ssing sentciu e. 

Mr. Ahern did a (juick shift and told the Court he had 
never intended to enter an unqualified plea of guilty. He 
said that he, the District Attornev, the Attorney tieneral and 
the A.ssistant Secretai y of the Treasury had agreed on a recom 
raendation which District z\ttorncy Johnson would make to 
the Court, and he expected i-e Court, under the usual prac- 
tice, to follow it. The ‘‘compromi.se,” he added, took in both 
Capone’s civil and criminal liability.^ He concluded that if 
he had had any idea the Court w'ouUl not follow the District 
Attorney’s recommendation he woul:! never have pleaded his 
client guilty. 


T The exact terms of the recommendation were never publicly di^losed. It 
was freely rumored that it involved the sciilcinent of the civil liability for a 
ligurc running into the hundreds of rhous;inds, and a penitentiary sentence— 
lo cover both the income tax and piolnbition indictments— of three ycats. 
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Judge Wilkerson answered that he would give due consid- 
eration to recommendations made by the United States Attor- 
ney, but would not obligate hinisclf to follow thein. He re- 
minded the attorney that the responsibility for the sentence 
was his and his alone after he had fully informed himself of 
the facts. “And,” said the Court, “if the defendant asks leni- 
ency he should be ready to answer all jnoper questions put 
to him by the Court touching the matter he has confessed in 
his plea.” 

Mr. Ahern then moved to withdraw the pleas of guilty in 
all the pending cases, and the Court set the hearing of that 
motion for September 8. On that date Judge Wilkerson filed 
a memorandum lestating his position, “ rhe Court,” the 
paper read, “has ruled that all pleas of guilty must be uncon- 
ditional, and that in a hearing thereon there can be no under- 
standing which precludes the C'ourt from ascertaining the 
facts and entering at the conclusion of the hearing the judg- 
ment which is proper under the laets. But,” he added, “there 
being no objection by the United States, the motion to with- 
draw the pleas of guilty will be granted.”’^ 

On September to the pleas of guilty were formally with- 
drawn and, by leave of Cf)urt, demurrers to the income-tax 
indictments Avere heard and <n'erruled. The two incoiue-tax 
cases were consolidated for trial and .set for hearing t)n 
October 6. 

At io:oo A.M. on the day appointed, counsel for the fJov- 
ernment and defendant Caj)one, accompanied by his counsel 
and boflyguard, rvorked their rvay through the crowded cor- 
ridors to District Judge Wilkerson’s courtroom and tlie trial 
began. 

This trial brought together a judge and lawyers of excep- 
tional competence. A contemporary newspaper account of 
the trial referred to the {)residing jurist and the attorneys, 
for both the Government and the defense, as “the cream of 
the bar.” Appearing for the Government were United States 

8 The indictment charging Capone and others with violations of the prohi- 
bition law was never tried. 
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Attorney George E. Q. Johnson, Special Assistant Attorney 
General William J. Froelidi and Assistant United States At- 
torneys Dwight H. Green, Jacob 1. (irossman and Samuel G. 
Clawson. Michael J. Ahern, who had represented Capone in 
the preliminary actions, was now associated witli a second de- 
fense attorney, Albert Fink, 

Judge James H. Wilkerson was one of the best-qualified 
lawyers ever a])j)ointed to Federal Distric t judgeship. . .s a 
ptacticing attorney he had been atti\ely engaged in the trial 
of important ( ivil and criminal tases. He had made a dis- 
tinguished public record as United States Attorney and as 
chairman of (he Illinois C<mimcr(e Commission. In tlu; 
eleven years he had been on the Federal beiuh, he had es- 
tablished an enviable reputation for integrity, ability, judicial 
poise and impartiality. 

Mr. John.son had .ser\ ed for five years as United States Attor- 
ney and in that service had gained a reputat'cn as an honest, 
able and forceful advex ate.'' Mr. J('hnson’s principai assistant, 
Mr. Dwight II. Green, teas an exj)ericnced and able trial 
lawyer.^® Mr. (iro.ssman, Mr. Clawson and Mr. Froelich were 
all lawyers of recogni ted ability. 

The array for the defense was etptally impressive, Michael 
J. Ahern was one of Chicago’s most erudite and succes.sful 
trial lawyers. Albert Fink was a distinguished criminal law- 
yer w'ith a record of many notable successes. 

But It w.as the defendant himself, rather than the distin- 
guished presiding jurist or the lawyers, who drew the atten- 
tion of the curious onlocjkers "Scarfac e Al” was easily identi- 
fied. His hulking frame, his broad, scarred and heavy-jowlcd 
face, closely shaved and powdered to a chalk! ike whiteness, 
and his faultle.ssly tailored clothes, colored silk .shirt, polished 
tan shoes and pearl-gray spats .set him ajiart from the more 

Shortly alter the Capone trial Mr. Johnson was ufi\cn an interim appoint- 
ment by the Rejniblican Prc.sident to the Federal Distiicl bench. He tailed, 
however, to obtain later confirmation fiurn a predominantly Dcmocialic 
Senate. 

ioh>vight II. Green was later United States Attorney and Governor of Illi- 
iiois (19.10-1948). 
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modestly attired lawyers. And he was attended by an equally 
dapper personal bodyguard, a nattily dressed, well-groomed, 
swarthy young athlete named Phil D’Andrca. D’Andrea fol- 
lowed closely on Capone’s heels, both inside and outside the 
courtroom, and during the trial he occupied a chair immedi- 
ately behind the defendant. 



(The ChicaiTo Daily hlexvs, October in, kjjj.) 
Sketch of courtroom during A1 Capone’s trial. Capone, in black, is 
seated left of center; Judge Wilkerson is presiding; and Albert Fink, de- 
fense attorney, is ple.iding. 


Under the questioning of the Court, the impaneling of the 
jury proceeded with disj)atcli. By midafternoon three retail 
grocers, two journeyman painters, a patternmaker, a real- 
estate broker, a stationary engineer, a hardware merchant, an 
insurance agent, a farmer and a clerk had been sworn to 
give the defendant a fair and impartial trial. 
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Assistant District Attorney Green outlined the Govern- 
ment’s case in an opening statement. There were, he said, 
two indictments being tried together. One contained a single 
count and related to the year 1924: the other contained twen- 
ty-two counts and related to the years 1925, 1926, 1927, 1928 
and 1929- The prosecutor cinpliasi^ed that Capone liad liled 
no income tax returns and liad paid no income taxes what- 
.soever for the years 1924, 1925, i<)2b. 1927, 1928 and 1929, 
whereas his income and taxes due liad been: 


For 1924, net income $1 23, 101 .89: 
For 1925, net inrome .'$2 57,285.9,-,; 
For i92(i, net income .$195,077.00; 
For 1927, net iru omc S2 18,057.0 1 . 
For 1928, net income S t.|o,5';0.93; 
For 1929, net iiscome .$10 3,999.00; 


evaded tax, .$32, ,,189.24; 
evaded tax, $55,305.25: 
evaded tax, ■1>39,902.75; 
evaded tax, .S;i5,527.70; 
e\aded lax, .$25,887.72; 
exaded tax, $15,8.7 7O. 


Twenty-one of the counts, explained the pr^si tutor, charged 
felonies which carried separate ptnaltics of a five-year im- 
prisonment or a fine oi .$to,ooo, or both. Two of the counts 
charged a misdemeanor-failure to file a retinn for the years 
1928 and 1929— and each carried a penalty of a year in jail 
or a fine of $10,000, or botli Mr. tireen then proceeded to 
inform the jury that the (xovernmciit xvas not required to 
prove the exact amounts of income charged; it was neces.saiy 
only to prove that the defendant had earned taxable income 
during one or more of the years in question on which he had 
paid no tax. The (iovernment. he declared, tvould make 
that proof. 

The evidence, said the prosecutor, woidd ..how that the 
defendant handled all his busine.s.s transactions by c£ sh or by 
using the checks of other persons, “tiariying on his busine.ss 
in this manner was part of the .scheme of the defendant to 
conceal and cover up his inc 'r;'"." it was asserted. The evi- 
dence would further show, said Mr. Green, that the defend- 
ant, in his own name and in fictitious and real names of 
other.s, negotiated large sums of money by Western Union 
telegraph. By this method, for example, the defendant re- 
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ceived approximately $67,000 in the year 1928 and about 
$14,500 in the year 1929. This was, conehided Mr. Green, 
“a most unusual means to carry on transactions in a legitimate 
business.” 

The first Government witne.ss called was the director of the 
Income Tax Division of the Bureau of Internal Revenue of 
the First Illinois District, Charles W. Arndt. Under Mr. 
Cireen’s direct examination he testified that he had carefully 
examined the Bureau’s records for tlie years 1924 to 1929 
and that neither Alphonse C’ajione, Alphonse Brown, A 1 Ca- 
pone, A 1 Brown, Scar face Capone, Scar face Brown, A. Costa 
or Snorky Capone had filed an income-tax return for any of 
those years. 

Two men who lived in the suburban area west of Chicago 
testified to their participation in May 1925 in a citizens' raid 
on a gambling house known as the Hawthorne Smoke Shop 
in Cicero. The raid was initiated by a complaint for a search 
w'arrant sworn out by repre.sentatives of a voluntary law- 
enforcement agency called the Southwest Suburban Min- 
isters and Citizens y\ssociation. The object of the organiza- 
tion, testified Chester Bragg, one of the witnesses, was "to 
make the western suburbs of Chicago fit places in which to 
live and raise children.” Bragg was one of the raiding party 
and stood just inside the street door to prevent unauthorized 
persons from entering. He said he had just taken up his 
position when he "noticed a powerful man outside trying to 
force his Avay in.” The witness, whose language did not 
.seem to have been particularly imj^roved by his assot iations 
with the suburban churchmen, resented the intrusion and 
demanded of the would-be door crasher, "What the hell do 
you think this is— a party?” And the big man, according to 
Bragg, replied, “Well, if it is I ought to be in there. I am the 
owner of the place.” Bragg .said he then recognized the man 
as A 1 Capone and let him in. He said he followed him up- 
stairs and heard him scold and threaten another of the raiders, 
the "Reverend Mr. Hoover,” pastor of the Berwyn Congrega- 
tional Church, Capone was quoted by the witness as saying. 
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“Why can’t yon lay off me? Why arc you always picking at 
me? ’ When Hoover replied, “We’re not picking on you at 
all,’’ Capone threatened, “You’ve pulled the last raid on me 
you’re ever going to pull.’’ 

Bragg described the “upstairs place.” “There were pool 
and billiard tahks and a lot of other equipment that 1 was 
not familiar with— a roulette wheel, a chiKk-a-luck table and 
racing forms.” Bragg added additional testimony to illustrate 
Capone’s elusiveness and the local law’s shortcomings. He 
stated that a chief of police, a police magistrate, two patrol- 
men from a near-hy subiirh and a sergeant of police from the 
Cook County State’s Attorney’,*-- office arrived on the .scene 
with a warrant for Capone’s arrest “some hours afterwards.” 
Capone had, of course, disappcaied. “The follow tip,” said 
Bragg, “was a r ttten job.” 

Although Mr. .Xhern’s skillful cross examination developed 
numerous uncertainties and incftnsisiencies -vii Braggs recol- 
lection of .some of the details of his direct testimony, the 
advantage, if there was any, was mitigated by the witness’ 
dramatic statement of vdiat had hapjiened to hiip after the 
raid. "When I came out of the plate, said Bragg, 1 was set 
uptm by about a thousand hoodlums. I was slugged over one 
ear. My nose was broken with a blatfjack. One of my eye.s 
was blackencd-maybe two eyes, ai^d I had to be taken to a 
doctor in Berwyn.” 

The other witness who had participated in the raid, a 
machinist named David Morgan, corroborated Biagg s story 
but was less certain of wheth- r .\1 Capone was the man who 
had protested the raid and said he was the owner ol the place. 

The lirst of the Covernment’s "star witnc.vses was L. II. 
(Ltm) St humway. He was examined by A.ssislanr District At- 
torney tiros.sinan. Sclunnway testi'ied that he kept the 
.sheets” and did the bookkt»ring in live or .six gambling 
hou.ses in Cicero during iqaf, and 1926. One tif tliese 

was the Hawthorne Smoke Shop. The managers of the place, 
wdien he w'tirked there, were Pete Penovith and West Side 
Frankie Pope. Jake (Greasy Thumb) Cnzik came in fre- 
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quently and the defendant Capone was there practically 
every day. The witness explained the layout: the gambling 
wheels, bird cages and horse-racing sheets were kept in the 
front rooms, while the money, books and accounting were 
handled in a rear room. “I often saw Mr. Capone in this rear 
room when we were going over the books and the money,” 
Schumway said. 

The prosecutor then produced a well-worn account book 
and had the witness identify the handwriting of various en- 
tries in 1924, 1925 and 192G. Some weie in the handwriting 
of the witness: some were in the handwriting of Benny Pope, 
a brother of West Side Frankie Pope; others were in the hand- 
writing of Jake (Greasy Thumb) (Juzik. Cilaponc’s name ap- 
peared frequently as the recipient of cash. 

Schumway testified that the money taken in at the Haw'- 
thorne Smoke Shop was transferred daily to a cafe in the Sub- 
way, another gambling parlor four doors up the street from 
the Smoke Shop. Capone, said the witness, showed great 
interest in this daily transfer of funds and personally super- 
intended the removals. “Capone,” explained Schumway, 
“was always worried about a ‘stick-up.’ ” 

The witness remembered the ministers’ raid on the Smoke 
Shop in 1925. “What happened after that?” queried the 
Government attorney. “Oh, we just jiacked up and moved 
across the street and opened another gambling place” was 
the blithe reply. Charles Fischetti, he added, “sneaked out 
with the money.” 

Schumway’s most solid contribution to the accumulating 
evidence against Capone was his statement, based on his 
recollection and the book entries, of the actual income of 
the Hawthorne Smoke Shop and the other Cicero gambling 
parlors where he worked. He testified they had a net profit 
of $300,250 in 1924, $1 17,460 in 1925 and $170,01 1 in 1926. 

The cross-examination of Schumway accomplished but lit- 
tle. The witness did admit that his testimony concerning Ca- 
pone was based only on hearsay and the circumstances he had 
related. He had no proof that Capone received any of the 
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profits from the Cicero gambling places. He admitted also that 
Capone himself frequently placed cash bets, the same as any 
other patron, on the horses running at the various tracks 
which Vvcre listed on his sheets. 

Miss Helen Alexander, an employee of the Pinkert State- 
Bank in Cicero, t‘ stilled the defendant Capone and one Lou's 
da Cava had a joint sale-deposit box in the bank’s vaults from 
April of 192!) to April of 1927. During that year they came 
to the bank and ojiened the box many times. 

The C.overnment next called four employees of the Buieau 
of Internal Revenue to testify to the activities of one Lau- 
rence B. Mattingly, the income-tax expert engaged by Capone 
in March of 1930 to work out a “compromise” of the govern- 
ment’s income-tax claims. It was disclosi d that Mr. Mattingly 
had had several interviews with a group of .subordinate 
bureau ollk ials, had allowed them once to interrogate Capone 
and had submitted a written statement to thi,tn. 

'I'll is letter was produced, identMied by the witnesses and 
offered as evidence of Capone’s efforts to evade taxation. 
Mr. Ahern and Mr. Fink objected violently. Fhcy protested 
that the letter and Capone’s and Mattingly’s oral .statements 
had been made in a bona fide attempt at a compromise ol a 
pending, disputed claim, and that as such both the w'ritten 
and the oral statements should be privileged and not used 
as evidence. 

'The two bureau agents stated that both Mattingly and Ca- 
pone had been warned before they made their slaiernenis that 
nothing they said would be -onsideted privileged, that any- 
thing they might offer could be used against Capone in a 
later criminal proceeding. 

There were long disputes on the admissibility of the evi- 
dence out of the presence of tlic jury- ^Vheii counsel had been 
fully heard. Judge Wilkerson vulcd the statements were admis 
sible on thegiound that a compioinise, in the legal sense, meant 
a meeting of opposing interests, where both sides, properly au- 
thorized, come together to settle a genuinely disputed claim. 
'Fhosc elements, he said, were lacking in the case before him. 
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Capone and his agent, both uninvited, had approached minor 
government officials and made the statements, although they 
had been warned that any declarations might be used against 
Capone. 

It was a severe blow to Capone’s defense when Mr. Clawson, 
who presented this part of the Government’s case, read Mat- 
tingly’s letter to the jury. The letter stated that C’apone had 
no taxable income in 1924 and 1925. for at that time he was 
working for Johnny Tovrio at a salary of $75 a week. 'Fhen, 
and this was the crucial part, it admitted umiualificdly that 
Capone had had a net income of not more than $26,000 in 
1926, of not more than $40,000 in 1927 and of not more than 
$100,000 in both 192S and 1929. There was indisputable 
confirmation of the (Jovernment’s earlier testimony that Ca- 
pone had never filed an income-tax return and had earned 
a taxable income. 

Stenographic notes had been taken of the various confer- 
ences between Mattingly and (kipone and the bureau’s agents. 
These too were introduced as evidence. According to this 
record, Mattingly had stated that (’apone had kept no hooks 
and had never had any bank accounts. It was impossible, he 
said, to determine exactly what his income had been during 
the years in question. 1 le tiad been working on the case for 
months and the figures he had given the government were 
his best estimates. Capone was w’illing to acknowledge that 
taxes W'ere due on those amounts and had the cash in hand 
to pay them. 

Mattingly admitted further that Capone’s gross income was 
probably much larger than the estimates he had submitted— 
though not nearly .so high as was commonly reported. He 
explained that the profits of (he Syndicate which ran the 
gambling enterprises in Cacero W’ere s])lit: one third was 
divided among the employees who ran the places and one 
sixth each went to C'ajjone and three associates. And from 
these amounts, continued Mattingly, there were legitimate 
deductible business expenses. One item, the cost of Capone’s 
bodyguards, was deducted from the Syndicate’s gross intake 
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before any division was made. Also, added Mattingly. Capone 
was entitled to certain deductions on his share-exemptions 
for his wife, his child, his widowed mother and a younger 
brother and sister, all of wlu'in he had supported since 1022. 

The stenographic record of Capone’s own replies a) the in- 
quiring government ollicials was interesting more lor what 
the gangster dodged than for what he told. He was asked 
whether he furnished the money to buy the home at Pa .11 
Island. “I’d rather let my lawyer answer,’’ said Capone. 
Mattingly then stated that Capone had supplied .‘$10,000, 
the title had been taken in Mrs. Capone’s name and .she had 
signed a mortgage and mortgage notes lor $‘{0,000. “What 
was the .source of that money |the .'$10,000 casti paid on the 
house]?’’ pursued the government examiner. “I’d rather not 
an.swer,’’ Capone replied. 1 he examiner tried to find out 
whether Capone held securities or brokerage accounts or 
other personal property in his wife’s name and whether his 
wile or any other of his relatives had safe-deposit boxes. He 
asked whether (ktpone had any interest in dog tracks. But 
the same refusals to answer followed all the (jtieries. 

One prize understatement in the record rlrew smiles ftom 
the usually pokei -fated jurors. When Capone vvas asked, 
“How long have you had a big income?’’ he replied, “I never 
did have irtuch of an income. ' 

Governinent investigators had scoured Miami anil Miami 
Beach indefatigably tor people who had known Capone 
through business or social encounters. More than twenty 
Stull witnes.ses appeared unde subpoena. 

The first of thesi was A'ernon Hawthorne, a tormer State’s 
Attorney of Dade County. He tc.stilied that he fiist met Ca- 
pone in the suiiituei of 1928 in the oflice of Dade Ciouniy 
Solicitor Taylor. Capone’s lawyer. W F. Barker of Miami, 
and representatives ol the chief of police and the sheriff were 
also present. Hawthorne said the i ounty solicitor ojiened the 
meeting by asking Capone what he proposed to do in Miami. 
C'apone replied that he was there to rest. Hawthorne liim- 
self then asked Capone what his business was. After some 
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hesitation and consultation with his attorney. Capone an- 
swered that he was in the cleaning-and-pressing business. 
When questioned further he admitted lie also had an inter- 
est in a dog track in Cicero. Hawthorne then asked bluntly, 
“As a matter of fact, isn’t gambling your chief occupation?” 
Capone answered “Yes.” and in reply to later questions said 
that his places of business were located in Cicero and Chicago. 

Miss Ruth Jaskin. a stenographer in the county solicitor’s 
office, corroborated Hawthorne. Referring to shorthand 
notes she had made at the meeting, ihe revealed a number 
of additional statements made by Capone. He denied, she 
said, that he had ever used the name “A. Costa” or registered 
at a hotel under that name. He admitted that Parkei Hen- 
derson. who was to testify later, had negotiated the purchase 
of the Palm Island residence for him and that he Jiad given 
him the cash with which to buy it. He denied he had ever 
been a bootlegger. He admitted knowing Jake tiuzik and 
said he was a friend and business associate of his. According 
to this shorthand transcript. Capone told the county .solicitor 
he kept a careful record of his financial transactions but 
could not remember ever receiving money from Charles I'is- 
chetti, another of his Chicago friends, in denominations of 
$1,000 or $5,000. 

Parker Henderson, who gave his residence as Miami and his 
business as a hotel manager, testified that in the first pan of 
January, 1928, he had been called to a Miami hotel where 
he met the defendant. Capone, he .said, was registered at the 
hotel under the name of “A, Costa” but was introduced to 
him as “Al Brown.” Cajxine occupied a suite with two other 
men who were introduced to the witness as Rocco de tirazio 
and Nick Serella. A .social friendship developed between the 
witness and Capone, and until the following June they were 
almost daily c.ompanions. Capone evidently had kept no 
secrets from Henderson, and Henderson, as he sat in the wit- 
ness chair, appeared entirely willing to reveal to the jury the 
full extent of Capone’s confidences. 

On one occasion, said Henderson, he had been in Capone’s 
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hotel room when Capone called Chicago on long-distance 
telephone and talked with Charlie Fischetti. Capone wanted 
to irujuire about Jake Ouzik, who had just undergone a 
serious surgical operation. Henderson asked Capt'ne who 
Guzik was and Chpone replied, “He’s a friend of mine in Chi- 
cago— a business associate.” 

Henderson recalled that in the middle of June, 1908, 
Capone told him he expected some money to come mmi 
Chicago by telegraph and asked him to go with Serella to 
the Western Union telegraph office to get it. Henderson did 
as directed, and performed the .same service hequently after 
that time. 

Mr. Green, who was examining Henderson, then showed 
the witness a bundle of Westetn Union money-tiansfer or- 
ders. All were made payable to either “A. Costa” c " Mbert 
Costa.” Henderson said that whenever the orders were cashed 
either Capone or Serella went to get the mot.c/. 'Fherc were 
about two dozen such orders dated between January and 
April 1928. The denominations ranged from $1,000 to $5,000 
and the aggregate was $‘>,5,000. 

Henderson testified that between April and June 1928 Ca 
pone turned over to him Western Union money-transfer 
orders totaling $13,500. This money was spent, at 'Capone’s 
direction, for improvements on the Palm Island place— $4,000 
for a swimming pool $2 000 for a wall around the pool, and 
other sums for a boat dock, landscape gardening, front gates, 
fences and interior decorations. 

Henderson made this inteic.sting statement about the pur- 
chase of the Palm Island property: 

The mayor of Miami Beach and 1 heard that A 1 Capone 
was intending to buy property in Florida, and so I got in 
touch with him | Capone] and took him about the neighbor- 
hood. He was very much plea - 1 with the Palm Island place 
but said he didn’t want to buy it hini.self. So he gave me 
$10,000 and I purchased it on March 27, 1928, and signed a 
mortgage for $30,000. I kept t!ie property in my name and, 
in the meanwhile, put in these improvements with the cash 
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that Mr. Capone gave me. In July of 1928, Mr. Capone sug- 
gested that 1 transfer the property to his wife. So we drew up 
papers and I signed a deed transferring the entire property to 
Mrs. May Capone, wife of Al. 


Henderson further testified that he came to Chicago in the 
summer of 1928 to visit ('apone. He said he spent seven days 
in Capone’s suite in the Metropole Hotel and during that 
time met a number of Capone’s friends and relatives. He 
mentioned particularly Rocco dc Grazio. Ralph Capone, Jake 
Guzik, Jack McGurn and Charlie Fischetti. Henderson added 
that while he was in Chicago Capone gave him •l?,'',.'!.')!! for 
additional improvements and labor on the Palm Island 
property. 

Henderson’s testimony was fully corroborated. J. Newton 
Loomis, a former mayor of Miami Beach, attested to llie 
accuracy of the details on the purchase of the Palm Island 
place. Miami and Chicago Western Union ollicials and em 
ployees affirmed that in 192S and the first feiv months of 1929, 
$77,550 tvas wired by either Robert (Bobby) Ikarlon, Charles 
Fischetti, Ralph Cajione or Jake f)r Sam Ciii/ik from Ghhago 
to A. Costa or Al Costa in Miami. 

Further supporting evidence was provided by W. C. liar 
ris, office manager of the Miami Southern Bell 'relegraph 
Company, who took the stand to identify Capone’s telejihone 
bills for 1928 and 1929. I’hey were mostly for long-distame 
calls to Chicago and they amounted to $955.55 lor 1928 and 
$‘5,141.50 for 1929. Capone's counsel protested earnestly that 
neither the Western Union money-transfer orders nor the 
telephone bills proved that the defendant had evaded the 
payment of his income taxes, and ought not be admitted as 
evidence. The Court ruled that while the evidence was < ir- 
cumstantial, it “might have a potent value.” All of the bills 
were shown to and carefully examined by the jury. 

The accumulation of evidence dragged on day after flay. 
But on the fifth day of the trial there occurred an incident 
extraordinary enough to dispel monotony and to jolt even 
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crime-accustomed Chicago. Throughout all the proceedings 
Capone had been watched vigilantly by his bodyguard. D’ An- 
drea, in turn, had been watched vigilantly by the alen intelli- 
gence men of the Revenue Ihireau, who had become suspicious 
of a bulging breast pocket in the bodyguard’s flashy sportcoat. 
On this particular day D’Andrea, as he trailed behind Capone 
from the courtroom to the elevator, fell into a j)osition which 
pulled his coat tight. The agents were convinced. They 
.seized him and hurried him to judge Wilkerson’s chambers. 
There he was searched and relieved of a fully loaded .“[-t-cali- 
ber revolver, a supply of loo.se shells and, oddly enough, an 
olli< ial star of a deputy bailiff of the Chicago Municipal 
Ciourt.” Despite the protests of Capone’s attorneys that 
I)’.\ndrea had a [lermit to carry a gun and “in his ignorance 
of the law probably suppo.sed that his permit extend- cl to the 
Federal building,” Judge Wilker.son committed him to the 
custody of the marshal, without bail, to answer a charge of 
contempt of court.** 

This flurry of excitement over the Ciovermnent next pro- 
duced a long parade of witne.sses to prove Cajjone’s lavish 
disbur.semeuts during 1925. i02(). 1927, 1928 and 1929. ’l en 
of them were from Florida. The admission of this testimony 
was bitterly resisted by Ca[)one’.s attorneys, who contended 
that expenditures, however large, did not necessarily mean 
income during the years in which the expenditures were 
made. Tint the Court held otherwi.se. It ruled that a huge 
outlay of cash might be indicative of a corresponding income 
and was a proper cirr umstanc* to be vonsidered by the jury 
in connection with all the other evidence in the ca.se. 

A real-estate dealer testified that in 1927 Capone paid him 
$2,500, six months' rent in advance lor a house in Miami 
Reach. A Miami building contractea said he worked on 

n n’Anthca .soiiglii to explain thi.s by . ■ that be had rnicc been a deputy 
bailiff of the iuimici|>al coiut and when he ipiit th.it employment had ne- 
glected to tiiin in his star. 

12 D’Andrca was held in custody until after the verdict in the Capone case. 
The Court tlien beard the testimony of the government rigctits against him. 
There wr..s no defcri.se aiul he was sciitenied to six months in the Cook County 
jail tor contempt of couit. 
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Capone’s swimming pool and garage for thirteen weeks and 
received $500 a week, or a total of $6,500, which was paid in 
cash. Another contractor explained that he built a bathhouse 
and garage in 1929 and was paid $4,800 in cash by Capone’s 
younger brother, “Mimi.” 

One builder said he constructed a boathouse for the defend- 
ant in 1928 for $1,011. Capone paid all but $125 of it in 
cash. He said he tried to collect tlie balance but thought 
better of it after he had encountered two big men at the 
Capone residence who ‘‘treated him rough.” 

An ornamental-iron contractor testified that he furnished 
an iron gate for the Capone estate in 1928 and was paid $490 
by a check signed by Jake Ciii/ik. A landscape gardener 
claimed he did a $2,100 job on the Capone estate in 1928. 
He too received his pay in checks signed by Jake Coizik. 

A Miami interior decorator told of work he did in the Palm 
Island home in the summer of 1928, for which Capone paid 
him $1,725 in cash. 

A department-store manager testified that one day in 1928 
Capone came into his store, bought .$800 worth of linens and 
kitchenware and paid cash for them. 

A Miami butcher estimated that Capone’s meat bill aver- 
aged from $200 to $250 a week and totaled $6,500 for the 
years 1927, 1928 and 1929. Capone usually jiaid him in ca.sh 
but on two occasions paid him by assigned Western Union 
money orders, one for $500 and one for $2,000. 

A Miami baker followed the butdier on the stand and 
stated that he delivered three or four dollars’ worth of bread 
and cake to the Palm Island residence daily while Capone- 
resided there. 

According to the Government’s jiroof, Capone’s lavish ex- 
penditures were not restricte-d to Florida. Fighteen wit- 
nesses were called to testify to some of his fantastic extrava- 
gances in Chicago. 

One of the desk clerks and an auditor of the Mctropole 
Hotel claimed that during 1925, 1926 and 1927 Capone main- 
tained, under the registry of “Ross Brown,” a five-room suite 
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there. For six months in 1927 the room charges and inci- 
dentals ran up to $ 4 >^ 90 - ol the incidentals was a single 
“party” which c:ost $i,r)‘5‘p Capone, said the witnesi, always 
paid in cash— usually in one-hundred and five-hundred-dollar 
bills. Sam Avery, the manager of the Metropole Ilo(el, tesli 
fied that on the occasion of the Dempsey-' Funney fight Ca- 
pone “threw a party which lasted two days and two niglus.” 
The total cost was !iii;pooo whic h Capone paid in cash. 

A clerk at the Lexington Hotel testified that in 1928 Ca- 
pone and some of his associatc-s occ upiecl a suite theie. They 
refused to register and the witness said he “made up names 
for them.” The bills were large and were always paid in cash 
by “llutsie,” who was “one ol the boys.” The witness never 
knew him by any other ttaine. 

Two sale.srnen from one of Chicago's most excl: sive fur- 
niture establishments tc’stified that in Xovember and Decern 
ber of 1927 Capone bought $‘po88 worth rJ Oricmtal rugs 
for the Lexington Hotel apartment and his Prairie Avenue 
house. As usual, Capejne paid cash. .-X salesman for another 
furniture house te.stified that in June of 192S Capone made 
two purchases, one ol $7,289.58 for sliipmeni 10 Miami and 
one for $i,2r,c) for delivery to Ins Praii ie Avenue house. The 
first bill was paid by five checks amounting to .$7,000 and by 
$289.58 in cash. The checks were signed by Jake tiuzik. 
Capone hini.self paid the .second bill in cash. 

An automobile dealcT iir Chicago declared tliat in 192.1 and 
1926 he .sold Ciapone s[H*cially eciuippcd McFarlands at 
$12,500 each. 

A salesman lor lb Weinstein, a ieweier, identified a gold- 
ancl-cliamoncl belt buckle which Parker Heiidcnson testified 
had been given to him bv (iapone. T he salesman said it was 
one of thirty such buckles which h id l>een purchascxl by 
(aponc at $275 ajiiece shortly I 'drire Cluistmas, 1928. 

Another jeweler, Abraham Quint, and one of his sale’s staff 
testified that in tlu^ .same C^hristmas sea.son (iafione purcha.sed 
twenty-eight combination cigarette lighter waitches at $13.50 
each, and made wholesale purcha.scs of stc’ ling-silver table- 



2i6 


ENEMIES OF THE STATE 


ware, glassware, candlestick holders, rings, bracelets, neck- 
laces, beaded bags, perfume sets and “other knickknacks.’’ 
Altogether Capone paid this dealer between $6,000 and 
$7,000 from 1928 to 1931. 

Capone was a good customer of Marshall Field &: Company 
and apparently patronized most of the departments of that 
well-appointed store. Seven witnesses, supported by the com- 
pany’s records, testified to his purchases. Cnc spoke of the 
“truckloads of furniture” delivered to the Prairie Avenue 
house. Two from the custom-tailoring department testified 
that during 1927 and 1928 Capone had ordered twenty-three 
.suits, three topcoats and one overcoat and paid $."^715 in 
cash for them. A fitter in the tailoring department added 
a neat touch to this testimony: it was Capone’s order that 
“the right-hand pocket in all overcoats be made larger and 
.stronger.” 

Another Marshall Fitld witness from the custom-.shirt 
department testified that in 1927 Capone placed two orders 
for a total of twenty-nine .specially fitted and inonogrannned 
shirts. I’hcy ranged in price from $18 to .$27 apiece. One bill 
came to .$827. the other to .Sjo6. In 192S six more (ustoiii 
made shirts were added to Capone’s wardrobe; the cost was 
$165. 

Capone, it seems, also was partial to Field neckwear and 
handkerchiefs. His purchases of these items in 1927, accord 
ing to a salesman from that department, amounted to $ 101.50. 

Capone was embarrassed only once during this jn'otratied 
line of testimony— when one of Field’s salesmen betrayed the 
gangster’s penchant for numerous items of “glove silk” 
underwear. 

Finally all the “witnes.sc.s to the big money sjK'uding,” as 
one newspaper called them, had been heard. The (iovein- 
ment then called a former revenue agent, Kdward Waters. 
AV^aters had been assigned to the Capone case in the early 
stages of investigation and had (picstioned Cajione about his 
sources of income. Quite suprisingly the witness develojicd 
a most uncertain memory; it w'as .so long ago and he had had 
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SO many conversations with people about taxes that he could 
not remember what Capone had said. “My mind,” declared 
Waters, isn t an attic where you store things.” 

Unpromisinir as the pros|)ect appeared, Mr, Fink. cros.s- 
examined Waters. “Wasn’t it the general idea among gam- 
blers at the tiu.e that no income tax was due on incomes 
derived from illegal .sources siuh as gambling?” the lawtr 
asked. 

“I don’t remember,” said Waters. 

“Didn’t the delendant Ciapone tell you that such had been 
his belief?” 

“He may have,” Waters responded. 

Here the Court intervened. “How does it come,” said th< 
judge, “that you .say ‘he mav ha\e’ in response to a question 
of the defendant’s atloiney when you .said flatly that .on could 
remember nothing when yon were questioned by the Unittt! 
States District Attorney?” 

“1 mean he may or he may not," explained Waters. 

With that Waters was e'a used. 

The last Covermnent witness was Fred Rics, just returned 
from South .Vmerka where he had been kept under wra}.i« 
since his dis< losnres to Speeial Agent Wilson Mr. (Jrossmait 
conducted the direct examination of this “star" witne.ss. 

Ries identilied hims<'ll as the former ca.shier of a number 
of Cicero gambling horses. During 1927 he had ' harge of 
the (inane es of the Subway, the Smoke Shop, and the Radio, 
all o])erated for Capone by T’cie Penovich. In Februaiv of 
1927 Ries began to handle .‘'so the receipLS caf ‘he Ship, an- 
other Cicero ganilaling hou.se. Since 192.1 “Jimmy” Munch 
had operatc'd the Ship, but, as he told Ries, “Capone and his 
bunch had horned ii’ and w'ere going to take charge.” Shoit's 
after that Ralph Capone told Rics th:>t Penovich would man- 
age the Shij). At that time Rh • became cashier at this latest 
establishment in the Capone chain. 

Rics testified that he had never seen the defendant Capone 
in the Subway, but had frecjuently seen him at the Smoke 
Shop, the Radio, and the Shij) in the company of Bobby Bai- 
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ton, Ralph Capone and Jake Guzik. Barton handled some 
of the profits of tlic vSnioke Shop. Ciuzik took charge of the 
profits of the other three places. The witness and Pcnovich 
took their orders from him. 

Rics was shown a cashier’s check drawn on the Pinkert 
State Bank for $2,500, payable to “ |. C. Dunbar.” 

“Who is J. C. Dunbar?” asked the prosecutor. 

“Myself,” Ries answered. 

The witness testified that the $2,500 check was one of forty- 
three similar checks— totaling between $150,000 and $i6o,- 
000— which represented the 1927 profits of the gambling 
houses. He stated that he always turned them over to either 
Pete Penovich or Bobby Barton and they, in their turn, de- 
livered the checks to Jake (iuzik. Guzik, said Ries, told him 
in February of 1927 to turn over money to no one— ‘not even 
to A 1 or Pete”— unless Ciuzik him.sclf sent them down. 

The checks were offered in evidence despite the defense’s 
strenuous objection that they proved nothing against (iapoiu*. 
The Court ruled that in view of the previous testimony link- 
ing Capone and Ciuzik “they fitted into the chain of circum- 
stani es” and were proper evidence. 

On cross-examination Rics testified that while he had fre- 
cprcntly seen the defendant .at the Ship, the Smoke Shop and 
the Radio in the company of Ralph Ciapone and Jake Ciuzik, 
lie had never seen Ciapone handle any of the money of the 
enterprises, had never seen him take any bets or, in fact, do 
anything to indicate that he was in charge of or financially 
interested in the places. 

The examination of Ries was completed on October !*», 
shortly after the opening of the afternoon session of court. 
There were still a number of unheard witne.sses under Ciov- 
ernment subpoena, including Johnny 'Fonio, imported from 
Brooklyn, and Louis Da Cava, alleged partner in C^apone’s 
safe-deposit box at the Pinkert bank. The C»overnment did 
not call these witnesses. Instead, United States Attorney 
Johnson announced that the Government rested. The prose- 
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cutors evidently were confident that they had proved their 
case against Capone. 

The defense counsel were taken by surprise and acted with 
some uficertamt’'. I Iiey made a motion for a directed verdict 
of acquittal on ^he ground of insuflicient evidence, but of- 
fered no argument in support of tlie motion. It was promptly 
overruled. 

ITnable to decide whether they should present any evidence 
in Capone’s defense, the attorneys pleaded for a two days’ 
continuance. The Court denied the rccpicst but gavT them 
until ten o’clock the following morning either to go ahead 
with their evidence or to beg»n the .summations to the jury. 

When court reconvened on the niorning of October 14, 
Capone’s attorneys announced iliey desued to offer some testi- 
mony in his defense. 

The first witness called was a ("hie ago cigar dealer who 
doubled as a handbook operator. He dcclait^d proudly that 
he was a good friend of tlie defendant. During 1924 and 
1925 Capeme had been a customer so highly valued that the 
witness personally called on Capone whenever the latter 
wanted to place a bet on a lior.se. These bets ranged in 
amount from $1,000 to $5,000. Acroiding U} the witness, 
("aponc was a chronic loser; in 1924 his total losses were be- 
tween $(S,ooo and $10,000, and in 1925 they were between 
$10,000 and $12,000. 

Several other witnesses of the .same sort followed— “betting 
( ommissioners” and “Ixiokie"'” operating out ol prominent 
("Jiicago Hoop hotels, rvclTkrown restauraiits and so-called 
chibs. The aggreg.Ue ol their testimony was ;hat the defend- 
ant's bad judgment in picking rvinners had lost him $21,000 
in 1924, .$47,000 in 192,5* $90,000 in 1927 

Ail of these witnc\sses wcTe sharj)!) * ross-exaniined. While 
admitting with apparent reluv' nee that Ciaponc sometimes 
irongiii a winning ticket, none c^l them could remember a 
specific occasion when he won or the amount ol his winnings. 
In lac t, none was able to remember the name of a single horse 
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that Capone had ever bet on. None recpiired Capone to put 
up cash vvlien he made his bets. Ilis credit, they all agreed, 
was ext client. .\s one of them expressed it: “A 1 Capone had 
a very honest reputation.” 

Peter P. Penovich. Jr., the “Pete” Penovich previously 
identified as the manager of the Subway and other Cicero 
gandiling places, took the stand. While he undoubtedly could 
ha\e given the jurors a lot of relevant information concerning 
the C.iccro eiuerpri.scs, the defense confined his testimony to 
the disclosure that he had been subpoenaed before the grand 
jury which indic ted Capone and had .sat in the witne.ss room 
every weekday for sixteen months. The implication the de- 
fense sought to convey was that had Penovich been called as a 
fiovernment witness his testimony would have favored 
Capone. 

The next witness in Capone’s behalf was a Clarence (bud) 
Gentry, who added to the evidence of Capcjne’s gambling 
lo.sses. Gentry said that he, Capone and a man named Cohen 
had been j)arlners in 1929 in a bookmaking venture at llia- 
leah, Florida. C^apone had contributed sixty j)er cent and 
Cohen the other forty per cent of the $go,ooo cash put up to 
start the enterprise; Gentry had operated the business and 
cerntributed liis time. The pnrfits for the year, between 
000 and $i.pooo in cash and $8, 000 in I O Us fiom noncash 
custermers. were s[)lit equally three ways. Despite the profit, 
said (ientry, Cafronc lost .‘Jiro.ooo over the year because of 
the jjersonal bets he placed through the organi/atiern. 

After the.se various witne.sses had indicated Capone’s net in- 
come was much less than the pio.sec iition had implied, the 
defense brought tw'o governmental officials to the stand. The 
first, F.hner Irey, was head of the Intelligence Unit of the 
Revenue butrau and was in charge of the preparation of 
evidence against C^ajione. Irey was asked when the pre.scnt 
investigation erf the defendant’s hnancial affairs was begun, 
and he replied, October 18. 1928. The defen.se also asked 
the (iovernment to confirm the dates of C'apone’s .sentence 
in the Ilolmesburg Prison for carrying concealed weapons. It 
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was agreed that Capone was in prison from April 1929 to 
March 1';, 1930. 

T he sef.ond government olTicial asked to testify was Assist- 
ant United States Attorney Green. Mr. Fink askei (ireen 
whether Matting. •, Capone’s incoiiie-tax specialist, had testi- 
fied before the grand jury. Mr. (ireen’s associates objected 
to this question because of the law that all proceedings beh 
a grand jury are privileged. But (been volunteered to reply 
to the query and adniiiied M.utiiigly had so testified. Mr. 
Fink then demanded that the (iovernment allow defer?*;- 
counsel to examine the transcript of Mattingly's earlier testi- 
mony and stated that this traiiscripi would cotUradict the 
evidence revealed in his damaging letter to the revenue offi- 
cials. This time the (Government s objection that the testi- 
mony was priviieged was sustained. 

The defense rested. 'Fhere was no rebuttal. Once again 
the defense asked for a dii cited verdict of acquittal and, fail- 
ing to receive it, asked iliat the Mattingly letter and sorm 
items of evidence linking Gaiione with Gu/.ik, other gangstei.s 
and gambling be siiii ken out. Die motions were overruled 
without argument and lounsel was directed to begin the sum- 
mations. The time for the arguments was limited by the 
Court to four bouts on a side 

Mr. Gro.s.sman opened for the pio.secution. The Govern 
merit, he said, had pr' ved tliat ('.apone spent $.)o,ooo in lOttT- 
0,000 in 1921S and S^ti.ooo in 1929— a total in three years of 
1 (i(),ooo. And (^ajionc hini.si 'k said (.Grossman, had shown bv 
liis own witnesses that on lior 2 rates alone lie lo.«t §2.4, ooc* in 
192.1. $.17,000 in 191;',, .Sr, 5. 000 in 1926 anrl $go,ooo in 1927- 
aii additional total of over $200,000. 

“Who is this man and where did he get In's money?” (Gross- 
man demanded. 'I’he wiines.scs from Flo’ ida, he continued, 
had answered that tiuestion. • 'apone told them he was a 
gambler from Cicero and Cliit ago, that he vs'as in the pressing- 
and-cleaning busine.ss and that he had an interc.st in a dog 
track. Even the defeii.se’s witnesses, Gro.ssman charged, re- 
vealed the nature of Capone’s business and the extent of lus 
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power. Those who testified to Capone’s betting losses were 
part of his organization. “You saw sonic of them on the wit- 
ness stand.” said the prosecutor. “They showed you them- 
selves what a control he has over them. He pulls the strings 
and here they come.” 

Mr. (Jrossman was followed by his associate. Assistant 
United States Attorney Clawson. Mr. Clawson concentrated 
on the Mattingly letter, which unambiguously slated that for 
the years 1926, 1927, 1928 and 1929 Capone had an income 
of at least $266,000. And the letter admitted, said Clawson, 
that Capone had never filed an income-tax return and never 
paid a cent of tax on this money. 

Clawson ridiculed Capone’s contentions, made in Matting- 
ly’s letter, that he had no income in 1924 and 1925: that 
during that time he was just a handy man for Johnny Torrio 
making $75 a week. "Remember,” adjured Clawson, “that 
in those same years, if you arc to believe his witnesses, he was 
losing five times that much at the racetracks.” 

Clawson elaborated this point: 

Something queer about this [that Capone had never filed 
an income-tax return], when he admitted that his income for 
those years ran into the hundreds of thousands of dollars; 
that he had bought a magnificent Miami Beach estate in his 
wife’s name and his racetrack dealings ran into the thousands. 
Money flowed from his pockets in a steady stream. He carried 
rolls of five-hundred-dollar bills that would choke an ox. In 
this conference [the Mattingly conference] he avoided all 
questions as to the sources of his income, said he would rather 
let his attorney answer. And he said he used no aliases. Wit- 
nesses in this trial have proved that he covered up all his 
steps, all his finances, with half a dozen aliases. 

“The defense contentions,” concluded Clawson, “remind 
me of the old saying, ‘Water, water everywhere and not a 
drop to drink.’ Here, it is ‘Money, money everywhere and 
not a cent for income tax.’ Nobtxly who looks at the evidence 
can do anything but say that the defendant is guilty.” 

After Mr. Clawson had finished, Mr. Fink took up the cud- 
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gels for the defense. J irst he lamented that the Government 
advocates had not analyzed ihc evidence logically in their 
summations, 1 hen he laiint.'lied intf) a two-hour argument, 
an arguiiicnt as c extcious as any lawyer could have tiiade un- 
der such an ove- ’vhelming weight ol adverse evidence and 
circumstances: 

There are two principal (juestions involved in this case- 
one in which the delendant alone is interested, anothet whit h 
interests you and me. the present generation and future gen 
erations. The first question is wheihet there is any evidence 
at all whi( h 1 iscs to tlie dignity ol lieaisay indicating guilt on 
the part of the delendant. The .seiond and inosi important 
question is whether, il there he“ no c\idence of guilt, a jury 
can be persuaded and conned by tiie piosccution to bring in 
a verdict of guiby merely to appease public clamor. 

Mr. Fink reminded the jurors of the “timt> -honored prin 
ciple of the law” that (Capone, the sane as any other Ameru an 
<iti/en, was to be consideitu innocent until proved guilty 
beyond a reasonable doubt. Boldly he challenged ^he (iov- 
ernnient with the (pie.stion upitermost in the public miiid; 

Is the Government merely pioseiuling this defendant for 
evasion ol income tax, or is not this prosecution being used 
as a means by which to stow A 1 Gapone away? ... II this 
defendant’s name wc * not Al Gapone, there would be no 
case. You would be laughing at this so-called evidence. 

F.very count in the indictmet t, declared the lawyer, charged 
Capone with a “willful intent” to evade the payment of the 
tax and “willful intent ” meant an intent with malice. “If I 
were sick on the tlay my income tax was due,” he argued, 
“and failed to make a return, that would be no crime. And 
there are other circum.stanccs x:' rhich one may fail to make 
a return and still not be guilty of an attempt to evade the 
tax.” Mr. Fink then referred to the previously established fact 
that Capone had been released from the Philadelphia peni- 
tentiary on March i iQS® — two days after ais 19^9 income- 
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tax return was due. lie reminded the jury that six days after 
his release C'apone was in the t^overnuient tax office with 
Mattingly trying to determine a just amount and willing to 
()a> whaie\er tax he rightiully owed. 

Mr. Fink .spoke bitterly of the lack of evidence: 


Surely, under this evidence, nobody could find that he liad 
willful intent to evade his tax for 'I'here is no possible 

verdic t on tho.se counts |the ones dealh-g with the year 192<)) 
save not guilty— unless, of course, you intend to return a ver- 
dict on no e\ idence at all. 

Clapoue is cliaiged with evading taxes in 192.1, and it is 
charged that he Iiad an income in (hat yc'ar ol !$t2‘pooo. 
Where is the proof of it? Is there a scintilla of evidence that 
lie made a dollar in 192.1? Isn’t it terrible, 1 ask you, that the 
Ciovcrnmeni should lecpiest you to violate your oaths and 
bring in a verdict on that count? 


Mr. Fink followed the same line in dealing with the counts 
which related to the )ears 1925, 1921'), 1927 and i92(S. There 
was no proof, he declared, of net taxable income in any of 
those years. He attacked the prexsec ution’s theory that the 
amount tjf income could be deduced from the amount of 
spendings. “\Vc dejn’t know what his losses were. How do 
you know that the money spent wasn’t borrowed?” 

The defense- jiictured Capeme as a generous, ojx-nhancled 
‘ gcjocl fellow, ” a man of charity, a man respex ted and loved 
by all with uhom he came in contact, “a man who.se word 
bookmakers took for thou.sands.” Then, with all .solcannity, 
thedefen,se incjuired whether the jury could believe that suc h 
a man would defraud the- gcjvernment. 

.Mr. Ahern followed Mr. Fink with a mc>re detailed and ac- 
curate analysis of the (iovernment’s evidence. He dealt spe*- 
cifically with each of the yc-ars involved and with each of the 
twenty-three counts of the indictments. He argued forcefully 
that the Government’s evidence was insufficient to prove any 
one of the counts: 
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What has been shown by the evidence introduced by the 
prosecution? Nothing except that tiiis man was a spendthrift. 
That we are willing to admic has been proved. It has been 
shown that lie sluiiid be taken to the Proliate Court i.nd have 
a conservator appointed for him, but it has not been shown 
that he had any i.jt income for these years and the burden of 
proving that is on the Government. 


United States Attorney johason, a mild-mannered, soft- 
spoken gentleman, made the closing argument for the Gov- 
ernment. 1 lis (piiet. conversational lone contracted strikingly 
with the vigorous and often strident utterances of the defense 
counsel who had preceded him. Mr. Johnson explained to 
the jurors that it was peculiarly their province to judge of the 
credibility ol the witnesses Irom their appearance aiiu the 
likelihood ol the truth of their testimony. The jurors must, 
he said, use the common sense derhed from tkeir own every- 
day experience in deciding where tlie truth in the case lay. 
The jMoseculor coninieriied .sardorically: 


What a picture has been presented in this case. Here is 
a man who has never been engaged in an honest business 
and .save for the jnnxhase of a house in Florida has never en- 
gaged in a leputable business tiairsadion. No income, and 
yet this defendant spent o\'cr $8,000 on diamond belt buckles! 
Coun.sel has pictured his defendant as a generous man who 
wouldn't beat the government, yet with all of his lavish spend- 
ing he could not pay taxes to the government undei whose 
protect ion he lived. 

Duiing lour hours of argument defense counsel here were 
.strangely silent about the $77>55*^ money translers sent to 
Capone in Florida. F.xaminc them. T hey came Irom the 
Lexington Hotel, and you remcinhvr the Lexington Hotel. 
Most ol them were .sent by Bobby Bartoi:. You remember 
him as the man to wliom, acce*' ng to the testiiiiony of the 
witness Rics, the surplus profits of the Snioke Shop were 
turned over. Others were scut by Charlie I'i.schetti. Fischetti 
was the man w'ho Scluunway testified sneaked out with the 
money when a Cicero gambling house was being raided. 
Others were sent by Sam Guzik, who is no stranger to the 
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Federal courts. Did this money represent gifts, inheritances 
or the proceeds of life insurance? From the pictures shown of 
Barton and Fischeiti you can draw your own conclusions. 

The evidence in this case shows that this defendant was 
worried about not paying his income taxes, and that he final- 
ly commissioned hlattingly to try to settle the omission. 
Through Mattingly Capone admitted an income tax large 
enough to be taxable for the years 1925, 1926, 1927 and 1928. 


Mr. Johnson also replied to Fink’s charges that the trial was 
really an attempt to rid society of a gangster: 


They say we prosecute because of the name Alj)honse Ca- 
pone, but can you imagine a Federal case the result of public- 
clamor? Consider the thousands of little men and women who 
earn only a little more than $1,500 a year and pay their taxes. 
Is it public clamor to demand taxes due in a time of national 
financial stress and treasury deficit from a man who buys two- 
hundred-and-fifty-dollar diamond belt buckles and twenty- 
seven-dollar shirts? 


Mr. Johnson also countered the defense criticism that the 
Government had not called Mattingly to the witness stand. 
He declared that the written statement to the Revenue Bu- 
reau was in itself ample evidence of C’,a pone’s income— evi- 
dence so complete, declared the prosecutor, that “the Gov- 
ernment will collect taxes on every cent of the money con- 
fessed in that letter,’’ 

The United States Attorney concluded with a .simple but 
impressive apfieal for a guilty verdict: 


The district attorney was never more sincere in the five 
years of holding office here than in tfiis case. Never was there 
a case in my career where there was a more flagrant violation 
of the laws of the United States. This is a ca.se whi( h future 
generations will remember. There is no denying the public 
interest, but I am not asking you to think of this man as 
Alphonse Capone. Future generations will not remember 
this case because of the name Alphonse Capone, but because 
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it will establish whether or not a man can go so far beyond 
the law as to be able to escape the law. 


The delivery of Judge Wilkerson’s instructions r,(cupicd 
more than an hour. In a clear voice devoid of suggestive em- 
phasis he reminded the jury that the indictment was not 
evidence but merely a charge made against the defendant, 
itself, it jjroved nothing. The defendant was prestimefl to be 
innocent and the (iovernment vvas re(|uircd to establisli his 
guilt be)ond a reasonaljle doubt. The charge could be righl- 
fully pioved by < in umstantial evidence, hut such evidence 
sliould exclude any possible hypothesis of innocence. 

d'hen in |)lain terms he explained the cxait charge made in 
each <j| the twenty-three counts of the tvo indictments. While 
each of these counts, said the judge, alleged a specific amount 
of tax owed by the defendant, it was not necessary for the 
Ciovernrrient to prove the exact amotmt charged; all that was 
reejuired was that the (Iovernment prove beyond a reasonable 
doubt that in any of the years named the defendant had an 
income large enough to be taxed. 

The (lourt referred directly to the admissions in the Mat- 
tingly letter and aflirmed that any statements concerning a 
crime made freely by a defendant or his aiithoii/ed agent 
were admissible in evidence, d'he jury had to find that the 
admissions in cpiestion veie freely maile by a didy aiuhori/.ed 
agent of the defendant. If it found that Mattingly was not 
Capone’s agent or was acting b- vond the scope of his author- 
ity in making the admissions, u should disiegard the letter. 
If, on the otlier hand, it found that Capone had eitiployed 
Mattingly to gather facts concerning his income and tc) pie- 
sent them to the Federal officials, it had a light to consider 
the Mattingly statement in connection with all of the other 
evidence in the case. 

“You may,” said the Court, “consider all the facts and cir- 
cumstances, together with the evidence relating to the de- 
fendant’s mode of living and evidence with regard to money 
transleis and expenditures. Expenditure of money alone is 
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not enough to establish net taxable income, nor is possession 
of money. They may be considered, however, as part of a 
chain of circumstances in determining w'hether the defendant 
had an income.” 

In concluding the judge told the jurors it was not necessary 
for a defendant to testify in his own behalf. That Capone 
did not te.stify should not he considered by the jury in weigh- 
ing the evidence and deciding the issue. The evidence, he 
said, was to be considered in its entirety— every alleged fact 
in relation to the other facts and circumstances in evidence. 
And the detennination of all facts, including the ultimate one 
of guilt or innocence, was exclusively their province. 

Neither the CTOvernment nor the defense complained, 
either at the conclusion of the Court’s instructions or in later 
proceedings, that the charge as a whole was unfair or that it 
was in any particular respect erroneous— an unusual tribute 
which be.spoke Judge Wilkerson’s ability. 

It -was in the early afternoon of Saturday October 17 that 
the Capone case was given to the jurors. After eight hours’ 
deliberation they returned into court with a verdicl which 
found the defendant not guilty on the indictment which 
charged evasion of 1924 taxes, and guilty on five hut not guil 
ty on seventeen of the counts in the second indictment. 
Translated into j)lainer terms this meant Capone was found 
guilty of a rni.sdenieanor— willful failure to file an income-tax 
return lor the years 1928 and 1929-and of a felony— willful 
attempt to evade payment of income taxes due on his income 
for the years 1925, 192G and 1927. 

Capone’s lawyers moved that judgment on the verdict of 
gttilty should be arrested on the ground ifiat the second in- 
dictment was insuflicient as a charge of crime and tliat numer- 
ous prejudicial errors had occurred during the trial. On Oc- 
tober 2.^ their motion was aigued and overruled, and the 
Court pronounced sentente: five years’ imprisonment in a 
Federal penitentiary and a fine of $10,000 and costs on each 
of tlie three felony counts; one year’s imprisonment in the 
county jail and a fine of $10,000 and costs on each of the two 
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niisdcmcanor counts. The sentences on two of the felony 
counts were to run concurrently, but the .sentence on the 
third lelony count was to be consecutive and cumulative to 
the first two. Fhc jail sentences on the misdemcano; counts 
were to run concutrcntly, and be served after the penitentiary 
sentence had been satisfied. 

All the.se sentences were in addition to the six months’ ja . 
sentence imposed on C.spone the previous April for contempt 
of court, but it was ordered that .service of the penitentiary 
sentence on the felony counts would satisfy the contempt sen- 
tence. Altogether Capone, in .satislat.l ion of his numerous 
convictions, would first serve ten years in a Federal peniten- 
itary, then serve an additional year in the founly jail and pay 
aggregated fines of $50,000 and costs. 

The motion oi the defense that Capone be admitted to 
bail pending appeal was denied. The .satne motion was made 
in the Court of A[)peals and it too t\as refused. The once 
glamorous gambler took up a tempoiary residence in the 
Cook C^ounty jail. 

The public’s reaction to Cajxme’s conviction was one of 
.satisfaction not unmixed with a .sen.se of friistration—.satisl ac- 
tion that lie “had been caught up with and put away’’: frus- 
tration that with all of the heinous ciirncs imputed to him 
he was prosecuted and convicted lor having failed to jiay in- 
come taxes to the goveii ment on his ill-gotten gains. 

Af1'ER.'> VTIl 

None of the defense’s efforts to al'.er the verdict was effec- 
tive. The appeal proceeded with unusual dispatch. Ably 
writttm briefs were filed by both sides and oral arguments 
heard in the C’ourt of Ajrpeals wit hin three months. Fire con- 
tentions of fiapone's attorneys weie limited to two jioints: 
(1) that the five counts of the indictment upon which the 
defendant had been found guilty were \ague and uncertain 
and insufficient to charge him wdtii a violatictn of the revenue 
laws, and (2) that the admission in evidence of the Mattingly 
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letter and the verbal statements of Capone and Mattingly to 
the Treasury Department officials constituted grievous and 
prejudicial error. On February 27, 1932, the Court of Appeals 
handed down its unanimous opinion rejecting both of the 
defense contentions and denying the appeal.^-* A petition to 
the Court of Apjjcals for a reliearing was overruled. On May 2 
the Supreme Court of the United States denied an applica- 
tion to review the case.‘^ 

The defense had exhausted the legal proces.ses. Capone 
was promptly removed from the Cook County jail to the Fed- 
eral penitentiary at Atlanta. After two years in Atlanta he 
was transferred to Alcatraz— the “Rock” in San Francisco Bay. 
There he remained until January of 1939, when he was re- 
moved to Terminal Pri.son off the coast of San Pedro to serve 
out his jail sentence. 

As .soon as Capone entered Terminal Prison he was hos- 
pitalized. He was an extremely sick man. Shortly after his 
incarceration at Alcatraz he had developed unniLstakablc 
symptoms of paresis and thereafter had suffered progressive 
deterioration of mind and body— the wages of untreated 
syphilis. 

In November of 1939 relatives and frii nds (so it was .said) 
paid the .'!J57,f)92.29 in fines and costs assessed against Capone. 
The ailing gangster was then released from prison. He had 
served seven years and six months. 

News of his relea.se stimulated rumors that Caj)onc would 
resume the management of his underworld empire. Jake Ciu- 
zik, the former l)usine.ss associate of Capone, scotched the 
rumor: “Bunk,” said Greasy Thumb. “Al’s nuttier than a 
fruitcake.” 

And he was right. A harmless Capone retired to his Palm 
Island estate and the seclusion he now could find there. No 
more revels, just the humdrum routine of doctors’ visits, in- 
jections and medicines, with such innocent diversions as bat- 

J:* r,C F. fad) 

14 286 U.S. 553. 
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ting a tennis ball against a brick wall or playing gin rummy 
with his ministering relatives. 

As time passed he grew progressively worse, and on Jan- 
uary 25, 1947’ succumbed to an apoplectic stroke, (.oinpli- 
cated with pneumonia. He was forty-eight years old. Unlike 
Colosimo, O’Banion, Weiss, Lombardo, the Gennas, Scalise, 
Anselmi and scores of his other friends and foes, he died as Ik 
had wished— in bed with his boots off. 

Incredibly lavish displays had marked the last rites of some 
of Scarfacc Al’s high-ranking gangster associates. In contrast. 
Capone’s funeral was extremely modest. His body was shipped 
by rail to Chicago. In a casket that an appraising reporter 
said “could not have cost a dime over % 2 . 000 ,” covered with 
“only a sprinkling of gardenias and orchids,’’ the ctstwhile 
emperor of gangdom was lowered into a grave in the family 
lot in Mount Olivet Cemetery. There were no bands, no 
crowds, no j)oliticians. Only his clo.sest relatives and a hand- 
ful of the old gang— among them jake ((oeasv Thumb) 
CJuzik, Anthony (Don’t-call-me-Tony) Accardo. Murray (T he 
Camel) Huinphreys and “Ciolf Bag” Sam Hunt— honored his 
funeral. 

These last, with others of Capone’s former friends and 
enemies, had taken over the empire from America’s Public 
Enemy Number One. 
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The Rosenberg Case 


Julius and Ethel Rosenberg and Morton Sobell were 
found guilty of violating the Federal Fijnonage Act of icjiy. 
They had, it xuas charged, betrayed the closely guarded secrets 
of atomic fission and the atomic bomb to Russia. The victim 
of this crime xeas the natioxi itself. The con.'tequences to the 
perpetrators of the crime are of record and can be recounted. 
But the consecjuences to the victim cannot. Only the uiipte- 
dictable future xoill fully rex:eal 'he effects of the treacheries 
of the Rosenbergs, Sobell axid the other so-called atomic spies. 

The pexudly xohich may be imposed uf>on violators of the 
Espionage Act is conlingoit on a stale of peace or xi ar. If the 
crime is committed xvhilc the United States is at peace, the 
maximum punishment pioxndcil is twenty years' imprison- 
ment; if the Clime is committed xehile the country is at war, 
a judgment of convit tion max bring a sentenxe of thirty years’ 
imprisonment or death to the violator. I'he Rosenbergs and 
Sobell xoere found guilty of pas-sini. vital militarx information 
to Russia from lO f f to lo^so. Sobell teas .sentoiced to thirty 
years’ imprisonment and the Ro.serrbetgs xrere condemned to 
death. During most of the time the information xoas trans- 
mitted RiLssia xiuis an ally of the United Slaes; but the United 
States xvas at open xvar ivith Germcnx and Japan part of the 
lime, and, in fact, has not yet signed a peace treaty with 
Germany. 

The incriminating evidence against the Rosenbergs was 
overxuhelming. Substantially all of it, however, came from 
confessed accomplices xoho had become Government wit- 
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nesses in the hope of mitigating the punishment for their 
admitted crimes. From the lime of their arrest the Rosen- 
bergs stoutly denied their guilt. In the face of assurances that 
their sentences would be commuted if they confessed and in- 
formed on other accomplices, they went to the chair protest- 
ing their innocence. 

The defendants were ably represented by counsel of their 
choice and were tried by a jury summoned and selected pur- 
suant to the established law and practice of the Federal courts. 
The judgment of conviction ivhich followed a seventeen-day 
trial was twice reviezoed and itpheld by the United States 
Court of Appeals and on eight separate occasions considered 
by the United States Supreme Court. Tzvo separate petitions 
for clemency were presented to, considered and denied by the 
President of the United States. 

Despite this record, controz)ersy over the justice of the con- 
viction and sentence was violent. The controversy teas in part, 
probably large part. Communist-inspired. Be that as it may, 
the official termination of the case and the execution of the 
sentences have not ended the controversy , and the Rosenberg 
case will no doubt, along with the Sacco-Vanzetti case, the 
Chicago Anarchists case, the Tom Mooney case, the Eugene 
V. Debs case and a score of others, evoke nevei-ending dis- 
cussion of the justice of particular judicial pronouncements. 


W HiLF. it may not be literally true that “the history of 
the world is a history of war,” it is an unavoidable and 
unhappy fact that the course of history has largely 
been charted by recurrent and violent efforts of some human 
beings to destroy or subjugate other human beings. Inevit- 
ably, then, human history is also partially a history of man’s 
efforts to invent ever more deadly wea[)ons with which to 
defend themselves or to overpower others. In the appalling and 
devastating conflict known as World War II man outdid— 
and perhaps undid— himself in creating an instrument of war- 
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fare more lethal than any means of destruction previously 
known. 

The first victims of this new weapon were some of America’s 
wartime enemies— the 245,000 Japanese who lived in tiie is- 
land city of Hiroshima. Hiroshima is comprised of six islands 
separated by the many canals of the Ota River. Like all Jap- 
anese cities it is, or was, densely crowded; in August of 19^5 
three fourths of its population were living compactly within 
a two-mile radius from the heart of the city. On August o, 
at 8: 15 in the morning, the heart of the city was mvsteriously 
attacked. 

'Vccounts of what happened varied widely— j-ierception was 
dulled and memory distorted in the panic of death and in 
the misery of devastation which followed the initial slMV't . 
Sufferers spoke disjointedly of a “gigantic flash,” a “blinding 
yellow light” and a “sudden pressure.” 'riiey de;cribed col- 
lapsing houses, crumbling walls, falling telegraph and tele- 
j)hone poles. They told of objects (hopping from the sky to 
kindle fires and ignite explosions, (*f clouds of dust which 
accumulated over the city, bringing first a premature twilight 
and then a deep midnight, aitd of a gas which hung over all, 
diffusing a malodorous “electric" smell. 

Those who luui escajK'd death looked at streets littered 
with the dead and dying, listened to the screams of men, 
women and children (augtir under the wreckage, watchcxl the 
injured running wildly to escape the pain from burns oddly 
patterned by the suspenders or stiaps that had been seared 
from their backs. In the canals dead bodies floated lace up- 
ward. In the streets corpses stood upright in jx>sitions frozen 
by the blast: one group of men liad turned their faces heaven- 
ward to see the .source of their danger and their eyes had 
burned out of their sockets. 

Days later, when the toll of the dead had been finished, it 
was officially announced that ninety-live jjcr cent ol the people 
within a half mile of the center of the flash had perished. Of 
the city’s entire jK)pulation, nearly i.j,ooo persons were miss- 
ing, more than 37,000 were injured and 78,150 were killed. 
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Of the city’s 90,000 buildings. 62,000 had been demolished. 

These immediate effects, horrible as they were, were only 
the beginning. A|){)arenily uninjured people were suddenly 
afflicted with “radiation sickness.” I'iny skin hemorrhages 
erupted on their bodies; there were nausea, fever, diarrhea, 
loss first of the white and then of the led blood corpuscles, 
anemia, destroyed b(jdy cells and weakne.ss. Twenty-five per 
cent of those afflicted with radiation sickness died. 

The stricken people of Hirtishima could only guess at the 
source of the awful destruction. One g.iess came very near 
the truth— ".some new and dreadful type of bomb [had been] 
dropped by the Americans.”^ 

On the day after the attack, August 7, the White House 
announced that Hiroshima had been the target of a bomb 
that “had more power than 20,000 tons of TNT” and “more 
than 2,000 times the blast power of the ‘British Cirand Slam’ 
. . . the largest bomb ever yet used in the history of warfare.” 
Thus the atomic bomb was introduced to the world— in a 
frightening statement and a decisive demonstration of its 
power. 

After the bomb tvas drop{)ed on Hiroshima the world be- 
gan to learn through the radio and j)iess something of (his 
new weapon’s history. It was explained that Allied research 
for the developmeiii of such a bomb had begun in 1940. 
English and Ameiican scientists had at that time connrmcd 
a rumoi that (German scientists had suet ceded in splitting 
the atom and were on the verge of utili/ing this new knowl- 
edge in a revolutionary Aveapon Avhich would destroy all Kng 
land in a matter of da)s. Immediately President Roosevelt 
secretly named a committee of eminent American scientists 
to investigate the jiossiblc use of atomic energy for military 
purposes. At a number of the great universities— Princeton, 


1 The (l(MTipfion of the cflccis o! ihc bomb dioppcd on IIirosliim:i and its 
inhabiiant.s bas been taken iroin (onieiiiporar) newspaper correspondents’ re- 
poiis and, f)ariKulaily, iioin llic brilliant eyewitness account of |olin Herscy 
in bl.s ineinoraldc “]li^o^hirna/’ fust publislicd in The New Yorker and later 
made available to the public in complete text and permanent form by the 
publisher, Allred A. Knopl, Inc:., New York, 1946. 
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Columbia, Chicago and California— laboratories for atomic 
research were established. On December 5, 1911, only one 
day before the Japanese attacked Pearl Harbor, Manhattan 
Engineering Distiicl was opened. Unlimited fiinus were 
placed at its disposal, and y\nierican, British and Canadian 
scientists co-operated closely in the struggle to produce the 
atomic bomb before (>ennany could develoji and use it. Feai 
people knew of the existence of the committees, the labora- 
tories or the Manhattan Engineering District. All facets of 
atomic research were top secret. 

Manufacturing plants, organized as secretly and skillfully 
ns the research jnojects, sprang up at Oak Ridge, I ennessee, 
at Hanford, Washington, and at I os zVlamos, New Mexic o. 
Most of the employees of these plants did not know wh 't they 
were tvorking on. 

After four years a test bomb had been assei^tbled at Los 
Alamos, and on J uly 16, 1 915, it was exploded at Alamogordo, 
New Mexico, The high, sturdy iron tower from which the 
bomb was detonated was wholly disintegiated in the blast 
and the area around the tower was devastated. It had been 
proved that a destructive agent powerful enough to end the 
war against Japan had been develojied. 

The weapon was put to use immediately. Hiro.shima and 
Nagasaki were bombed and the Japanese surrendered— all 
within thirty days. 

Although Soviet Russia was an ally of the United States, 
Britain and Canada during the nar, hci scientists were not 
invited to work on the atomic bomb nor were they informed 
of the Allies’ attempts to develop it. After peace with Japan 
was achieved diplomatic relations between Soviet Russia and 
the United States deteriorated rapidly and steadily. In a mat- 
ter of months an erstwhile ally b ime as sinister a menace 
to the American way of life as Nazi (Germany had been. The 
growing estrangement between the Soviet Llnion and the 
other Allies induced the United States, Britain and Canada to 
make elaborate efforts to keep secret all inforiiu.tion concern- 
ing the manuiactuie of the bomb. One of America’s foremost 

O 
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atomic scientists accurately expressed the common fear: “The 
next most dreadful thing to one powerful nation possessing 
the secret of the atomic bomb was for two nations to possess it.” 

Russia wanted to know how to produce the atomic bomb. 
She lured or shanghaied some German scientists behind the 
Iron Curtain and conducted her own atomic research, but 
she knew that her progress would be much hastened if she 
could make use of the results of American and British inves- 
tigations. With no other means of obtaining this information 
available, she resorted to employing spies and to corrupting, 
by communist propaganda or by whatever means were neces- 
sary, susceptible persons in England, Canada and the United 
States who could provide the facts on the atomic bomb. 'I’he 
men delegated to ferret out the West’s atomic secrets were 
supervised by a member of the powerful Soviet Politburo- 
one Georgi M. Malenkov. 

Malenkov’s agents were efficient and successful, but their 
activities did not altogether escape detection. And the arrest 
of one transmitter of secret information led to the exposure 
of many more and finally to the arrest and conviction of the 
Ro.senbergs. 

The report of the first arrest of a Russian agent came from 
Canadian authorities in September 1945. Dr. Alan Nunn 
May, a British-born, Cambridge-graduated nuclear physicist, 
had been a[)prehended in England and charged with .sending 
atomic-energy secrets and specimens of fissionable material— 
U 2_‘^3 and U 2‘P5 Lsotopes— to the Soviet Emba.ssy in Canada. 
May’s treachery had been disclosed by one Igor (iouzeiiko, an 
obscure Ru.ssian clerk formerly employed in the Soviet Ean- 
bassy at Ottawa. 

May possessed many vital .secrets of atomic rc.search. He was 
fully accredited by the British Government and had free ac- 
cess to the various atomic establishments of the United States. 
He had once worked in the States with other scientists from 
Britain and America on the Manhattan Engineering District 
project. 

Lesser known facts of May’s career were that he had visited 
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Russia in 193® that he belonged to a London organization 
of scientists whose membership included several Communists. 

May confessed to supplying confidential military informa- 
tion to Russia and at his trial pleaded guilty to violating the 
British Official Secrets Act. He was sentenced to ten years 
in prison.^ 

The arrest and conviction of one espionage agent did not 
tell the British and American people what they most wanted 
to know; how many of our secrets did the Russians jjossess; 
how far advanced was their experimentation with the atomic 
bomb? Four years later an answer was indit ated. On Septem- 
ber 2‘5, 1949, President Truman announced that the United 
States Ciovernment had evidence that “within recent weeks” 
an atomic explosion had been set of! in Russia. 

While the world waited fearfully to learn of the result of 
May’s crime, the Federal Bureau of Investigation was making 
every effort to track down informers not yet ck’tected. The 
public first learned of the F'Bl s successful endeavors on Feb- 
ruary 2, 19.50- New'S was cabled from London that Dr. Klaus 
F'mil Julius Fuchs, one of F.ngland’s most trusted nuclear 
physicists, had been arrested on the basis of information sup- 
plied by the F'BL Fuchs was charged with transmitting re- 
ports on tfie atomic bomb and on the experimental fiydrogen 
bomb to Russia. 

Washington was prc''')untily alarmed by the news. The 
Cabinet convened at once to discuss the matter behind closed 
doors. The joint Congressional Committee on Atomic Energy 
began an inquiry into what it (..lied “a serious break in the 
security of llie United State.s.” Ceneral Leslie R. Groves, who 
had been first in (ommand at the Manhattan Engineering 
District, was called in to evaluate the significance of Euchs’s 
espionage. (Proves said that he had known Fuchs as Britain’s 
representative to many .secret i ..ferences. Fuchs had, he 
added, “full access” to all information on the jiroduction of 

2 May v-as rdcaseil ncccmhcr i(). 19.5?, after six years and eijjht 

months, lie showed no coiiiriiioii for Avliat he had done and declared he 
thouj^hi he had “acted lightly.” 
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the atomic bomb and on the experiments with a hydrogen 
bomb. Groves solemnly stated that if Fuchs had passed along 
all the information he jiossessed, he had advanced Russia’s 
progress toward atomic warfare by years. Groves asserted that 
blame for the leak lay with Great Britain’s inadequate secur- 
ity measures, and he exonerated the United States from any 
responsibility. 

It was perhaps understandable that Fuchs was not suspected 
of disloyalty, for his personal history was one of escape from 
tyranny to the freedom of England. Fuci s was born in Ger- 
many. His father, a laitlieran minister who later became a 
Quaker, was known to hold and propound socialistic and 
pacifist views. When the Hitler regime took control of (icr- 
many in the elder Fuchs was suspected of being anti- 

Na/i and was interned in a concentration cainj). The family 
was panic-stricken by this arrest. One daughter tried to escape 
into Czechoslovakia; when she was turned back at the border 
she committed suicide. A more fortunate daughter eluded 
the border guards and ultimately reached the United States. 
A son, Gcrhardt, found asylum in Switzerland. And Klaus 
managed to escape to England. 

When Klaus ariived in England he was twenty-one years 
old. He had completed a high-school course and taken se- 
lected work in mathematics and physics at Leipzig and Kiel 
universities. In England he completed his studies at Bristol 
University, where he received his degree of Do( tor of Philoso- 
phy in mathematical physics. In 1939, after two years’ addi- 
tional study, he was awarded the degree of Doctor of Science. 

When Britain was threatened with the (ierman invasion in 
1940 Fuchs, with a group of other German aliens, was ar- 
rested. transported to Canada and interned in a detention 
camj) in Quebec. In 1941 he was released and returned to 
Elngland, where he applied for citizenship. He became a 
British citizen in 1942. 

.•\s a loyal subject Fuchs seemed irre[)roachable. Peojile 
who came in contact with him, either socially or professional- 
ly, were impressed with his intelligence, (harm and aj)parent 
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sincerity. Although he was open about his hatred for the 
Nazis, he was otherwise quiet, unassuming and ingratiating. 
Everyone took his loyalty to his adopted country for granted; 
no one suspected he might he a Communist. 

In r.ngland s developing atomic research, Fuchs was en- 
trusted with positions of high responsibility, llis exceptional 
enthusiasm, ability and training marked him for preferment 
and he was one of the carefully selected men assigned to 
liritain’s most important atomic -rc.seaich centei at Harwell, 
in BerLshire. In iqi;} he was appointed to the special British 
Atomic Commission and was latei sent, as a member of this 
committee, to the United States to co-operate in the clevelo})- 
ment and jnoduction of the atomic bomb. 

On his initial visit to the Slates Fuchs remained until 
First he wa.^ engaged, with other liritish and Amcji.an 
scientists, in tt\search on the importani gasc'ous diffusion proc- 
ess. 'Then he was .sent to I.os Alamos and a.ssigntcl to weapons 
work. While ihere he wilnc^ssed the explosion of the firs'i test 
bomb at Alamogordo. .Nothing was hidden from him or his 
Knglish associates. I'cj cpiote Mr. J. Fdgar Hoover, Director 
of the FBI, “Di. Fuchs had all of our greatest .sect els.” 

In November of h) 17 Fuchs again visited the United 
Stales— this time as a member of a British delc*gation to a 
confeumte called to determine how much of the atomic in- 
formation previously k. )t secret could be .safely decla.ssiried. 
On this visit he was readily accorded ]iermi.ssion to in.spect 
the .Vrgonne National .Aioinic f aboratory at fihicago. 

On his second return to Fngh.nd, Fuchs was nau’C'd one of 
the .senitjr scientific oincers of the Haiwell Atomic Fnergy 
Re.scarch Fstablishment, which had greatly extendc'd its oper- 
ations. Fuchs held this mo.st important position at the lime 
he was arrested. 

AVhen first accu.sc'd Fuchs prc-i. .idecl surprise, but he did 
not long deny his guilt. On February 10 he made a remark- 
able confession. He characteri/ed himself as a “controlled 
schizcjphrenic” who lived two lives -“the free, easy and happy 
one with other peojjle without fear” and the one “dictated by 
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his Marxian philosophy” in which he served the purposes of 
Russia. The story of the second, secret life was one of long 
Communist affiliation and espionage. 

Fuchs had joined the Communist party in Germany in 
1932. His excuse for his adherence to Marxian principles was 
strangely similar to the reason Whittaker Ciiambers gave the 
House Un-American Activities Committee for his allegiance 
to communism; Fuchs said; “I believed Russia would build 
a new world and I would be a part of it.” 

Fuchs began his espionage activities as ;’-oon as he was as- 
signed to secret work on atomic energy in England. He had 
volunteered to obtain information that would aid Russia. 
During the trial he made no attempt to conceal his own 
initiative or to minimize the importance of the information 
he had transmitted. He understood what was new and sig- 
nificant and he used his knowledge to see that Russia received 
the most accurate details. 

Fuchs was unable to name any other Russian agents. He 
said that he had established liis original contact through a 
member <if the Communist party known to him. After that 
initial offer, his confession read, he ‘‘had continual cf)ntacts 
with persons completely unknown [to him] except that they 
would give information to the Russians.” Wherever Fuchs 
was located— in England or in the United States— these con- 
tacts were provided for him. He was notified only of places 
of meeting and of identification signals. 

The case of Rex v. Fuchs came on for trial in Old Bailey 
in London on March 1. It was an impre.ssivc proceeding 
carried through with all the formality of a British trial and 
with the best legal talent England could summon. One of 
Britain’s greatest criminal barristers, Derek Curtis-Bennett, 
had been assigned to Fuchs’s defense. 'Fhe Attorney General 
himself. Sir Hartley Shaweross, prosecuted. 

The indictment w'as read, Fuchs stood accused of passing 
atomic secrets to Russia at four specific times and places in 
the United States and England between 1943 and 1947. To 
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this charge Fuchs pleaded guilty in a voice scarcely louder 
than a whisper. Three witnesses for the prosecution testi- 
fied— a fellow scientist and two officials of Scotland Yaid. 
Excer{)ts from Fuchs’s confession were read. When the ^ harge 
and the evidence against Fuchs had been presented, Derek 
Curtis-Bennett made a direct and dignified plea for leniency. 
He pointed out that Fuchs had never denied his Communist 
affiliations and that there was no direct evidence on whicti 
to prosecute other than Fuchs’s own (onfession. 'I hcse cit- 
curnstances, the defense attorney urged, should mitigate the 
sentence. 

Justice Goddard thought otherwise. The crime, he said, 
“could be only thinly different iated from high treason. . . . 
The defendant was one of the most dangi'rous men that Eng- 
land could have v>n its shores; . . . |his a( t| had doi.c irre- 
parable harm to both the United States and Britain.” The 
Lord Chief Justice concluded, “The maximuiri .sentence for 
the Clime charged is fourieen years. . . . And that is the sen- 
tence 1 jiass on you.” 

riie Fuchs case had repercussions. Many United States 
Congressmen tehemently demanded that exchange of secret 
atomic information between England and the T.hiited States 
cease. British new'spapers advocated a thorough overhaul ol 
the Security Agency to prevent a repetition. Anthonv Eden 
took the floor of the H. ise of Ciommons to (all Fiuh.s’s espi- 
onage a "most deplorable and unfortunate incident.” Russia 
i.ssucd a fortnal denial that sin had ever heard of Fuchs or 
ever accejitcd information from him. 

The British authorities were eontent to imprison Fuchs, 
but the United States Cfovernment believed that Fudis might 
provide a clue to other espionage a'',ents. I hrough piojter 
diplomatic channels the United States iccjiiested that repre- 
sentatives of our Department of j . n ice be allowed to Cjuestioii 
Fuchs. I'he request was answered at first only with hesitation: 
to allow foreign officials to interrogate a prisoner would be a 
departure from British custom. The American public was cn- 
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raged by this refusal and members of the United States Senate 
Atomic Energy Committee publicly denounced Britain for le- 
fusing to help reveal Russian spies. Finally the “right” of 
Americans to interview a convicted British prisoner was dis- 
cussed in the House of Commons and a qualified permission 
was granted. American representatives might question Fuchs 
in the presence of designated Scotland Yard officials. 

Details obtained from Fuchs led to the arrest on May 23, 
1950, in Philadelphia of a man named Harry Gold. Gold was 
accused of being one of the contacts through whom Fuchs had 
sent information to Russia on two occasions, once in 1944 
and once in 1945. Harry Gold, originally Golodnitsky, had 
a personal history something like Fuchs’s though it was less 
spectacular. Gold was born of Russian parents in Switzer- 
land. In 1913, when Harry was three years old, the family 
immigrated to America and settled permanently in Philadel- 
phia. (iold .studied at the University of Pennsylvania for two 
years and after that attended evening courses for two more 
years at the Drexel Institute of Technology, where he re- 
ceived a diploma in chemical engineering. In 193S he en- 
tered Xavier University in Cincinnati, Ohio, and graduated 
from that institution with a degree ol Bachelor of Science, 
surtima ciirn Imidr, in 1940. From 1940 to he worked 

as a biochemist for a private industry. His professional asso- 
ciates, and also his social accjuaintances, found him intelli- 
gent, ambitious, ejuiet and unassuming. 

But Ciold, unlike Fuchs, had been suspected of some under- 
cover actuity long before his arrest. 'I'he FBI had picked him 
up in 1947 when Flizabc^th Bentley,'* a onc;time member of 
the Russian underground, warned Federal agents that Gold 
was active in Soviet espionage, (iold was questioned at that 
time, but nothing incriminating could be found against him 
and he was released. 


After hreakinp with tlic Communist party, Elizabeth Rcrillcy j^ave the 
Federal authorities a mass of valuable information concerning Russian espio- 
nage in America. See author's account ol the Alger Hiss case in Guilty or Not 
Guilty? (Indianapolis: Bobbs-Merrill, 1952), p. 199. 
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The FBI investigators did not forget Gold, however, and 
when Fuchs described one of his contacts as “a short, stocky 
man about forty, and a biological chemist, apparently of Rus- 
sian extraction” they included him among tlie thousa.iid or 
more susjiccts who fitted the description. 

When Fuchs was shown the pictures of the suspects he was 
unable to identify any of them as the man who had ai cejited 
his reports. The Federal Bureau of Investigation then had 
tlie exceedingly dilTicult job of finding a man of average ap 
pearance of whom they had only a vague de.sciiption. As 
irsual the FBI accomplished an amazingly clever piece of 
detective work and narrowed the list of suspects until it had 
the right man. First Federal agents ex.-irnincd and re-exam- 
ined the activities, locations and occunations, particularly 
tho.se from to ig-jy, of all the suspet ts. Fhe cruciai pi ob- 
leni was to discover which of them had been in New Mexico 
in 1915 when f’uchs was working at Los Alanuik. The exam- 
iners discovered that Gold had visited Santa Fe in ]une i()/if,. 
and when (iold denied that he had ever been west of the Mis- 
si.ssip[n River, the agents gave him special treatment. They 
took motion pictures of him in literally dozens of different 
positions and moxements— there were front view.s, back view's, 
profiles; close-ups of his hands and feet; shots of him stand- 
ing, w'alking and running. 'Fhe film was flown to F.ngland; 
when Fuchs was shown :his comprehensive portrait of Gold 
he positively identified him as his American contact. 

The mass of carefully collate ! evidence with which Gold 
was confronted broke tlnough his pietens.f ol mnoience. He 
made a long confession, the details of which litted Into the 
Fuchs story like the missing pieces of a jigsaw puzzle. Imme- 
diately Gold was placed under $100,000 bail: no surety came 
forward. When arraigned in the Fedeial court in Philadel- 
phia he told District Judge Jai .cs P. McGraiiery that he 
would not resist extradition and was prepared to plead guilty. 
Gold’s only request w.as that he be assigned ‘‘a patriotic coun- 
.sel . . . who would not make a .show'.” 1 he Court appointed 
Mr. John D. M. Hamilton, a highly regarded lawyer, well 
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known as former chairman of the National Committee of the 
Republican party, as defense counsel. Mr. Hamilton prom|)t- 
ly accepted the undesirable appointment, as he was ethically 
bound to do. Counsel and the Court agreed that Gold should 
be kept in custody in Philadelphia pending further action. 

On June 6 Gold was formally indicted by a Federal grand 
jury at Brooklyn and charged with having delivered military 
secrets to Soviet agents from December 19.^3 to November 
1947. Specifically he was accused of relaying documents, 
dratvings, sketches and notes on nuclear energy to under- 
ground Soviet agents in Brooklyn, Long Island, Boston, Cam- 
bridge and Santa f'e. Two other men who were known to 
have associated with Gold but who were still unidentified 
were charged with the same crime. Because their names were 
then unknown or undi.sclosed, the indictment referred to 
them as John Doe, alias “John,” and Richard Roe, alias "Sam.” 

Gold knew he was trapped. Ilis sole idea now was to get 
out of his difficulties with as light a sentence as possible. He 
correctly apprehended, or was advised, that his best course 
was to tell the FBI the whole truth, regardless of the danger 
of implicating other people. And he did just that; he revealed 
that he had been continuously engaged in espionage for the 
Russian Government from the spring of 1935 until the time 
of his arrest. This long hi.story of underground activity 
pointed toward many Soviet agents, and several rvere appre- 
hended on the basis of Gold’s disclosures. 

Two Russian citizens were named by Gold as accomplices. 
One was Anatoli Antonovich Yakovlev, a former Russian 
vice-consul at New York; the other was Semen M. Semenov, 
an employee of a Russian trading and purchasing agency with 
American contacts, the Amtorg Trading Company. These, 
as the events proved, were the “indefinites,” John Doc and 
Richard Roc, named in the indictment with (iold. 

In describing his transactions with Soviet agents Gold men- 
tioned a third man, Alfred Dean Slack. Slack, said Gold, 
was a chemical engineer with a university degree, working at 
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present for a paint manufacturing company in Syracuse, New 
York. During 1943 and 1944 he had held various positions 
with the government and with companies producing war 
materials for the government. While employed at the Hoiston 
Ordnance Works at Kingsport, I’ennessee. Slat k had smug- 
gled classified information and samples of a new and f)owerful 
explosive called RDX to Gold.-* C;old in turn passed the 
secrets to Semenov. 

Slack was arrested in Syracuse June 14, 1950, and re- 
moved to Knoxville. There he pleaded guilty to obtaining 
vital restricted information and materials for Russia. Like so 
many of the espionage agents brought to trial, Slack was 
well regarded by his employers and neighbors, many of 
whom were active in his behalf. They urged the Govern- 
ment to show leniency because the defendant was married 
and had three children. The district attorney also urged 
leniency and recommended a ten-year prison term as ade- 
tjuaie punishment. But the Gourt, calling this a “shocking ’ 
crime, sentenced Slack to fifteen years’ imprisonment in the 
Federal penitentiary at Atlanta.'* 

Gold brought two other underground workers to the law'’s 
attention when he told why he had answered falsely to the 
charges made against him by Miss Bentley in 1947. He ex- 
plained that an electrical engineer named Abraham Broth- 
man and his business a.s xiate. Miriam Moskovitz, had co 
erced him by arguments, promises and threats to give before 
a Federal grand jury false testii ony which would sujipoit 
statements they had once given tlu FBI. Br 'thman, who Gold 
said was a paid Russian agent, had j)as.sed large (juantities 
of “specifications, formulas, and blue prints’ concerning 
American-nianufacturetl explosives, s\nt!ietic rubber, avia- 
tion ga.soline and other materials to Semenov and '\’akovlev. 

■t Tliis explosive did not eiitci' into the in;intil;ictuic oi dcionalion of the 
aioiTHc hoinl). 

•'’Slack lalcr instiliitcd proct’cdini^s loi a review of Ids cast* and inoddicatioii 
of Ids senicnce. He ol)taincd a reheaiing (196 F. (ad) 193) dut llie diiiiicl touit 
adhered to the original sentence. 
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When the FBI had inquired into these transactions Broth- 
man had convinced the Federal agents that all his dealings 
with Russian agents had been for the legitimate purpose ol 
getting orders in his business. He assured the Federal agents 
that he handled only well-known and publicly available 
goods. Gold had perjured hiimelf by giving testimony under 
oath which corroborated the false statements of Brol liman. 

Brothman and his accomplice were jointly indicted by a 
Federal grand jury in July 1950: botli were c:harged with 
consjiiracy to obstruct justice, and Brodiman was fttrther 
charged with endeavoring, in 1947, to persuade a witness to 
give false testimony. In November the case was heard in 
New York City by District Judge Irving R. Kaufman and a 
jury. Gold testified as a Government witness, and neither 
defendant took the stand to refute him. Both were found 
guilty on the charge of conspiracy to obstruct justice and 
sentenced to two years in jail and to a fine of $10,000. Broth- 
man was also found guilty of subornation of perjury, and 
sentenced to an additional five years’ imprisonment and 
$5,000 fine.® 

By far the most important clue supplied by Gold came as 
the result of his revealed collaboration with Fuchs. He told 
in detail of his meetings with Fuchs in New York C’ity. lirook- 
lyn, Cambridge, Massachusetts, and .Santa Fe, New Mexico. 
Then he revealed that he had been .sent on a secret nii,ssion 
to New Mexico by Yakovlev. This time it was to Albiujuer- 
que where Gold was to find a certain house on High Sreet 
and to inquire for a man named Greenglass. To identify him- 
self CJold was to say, “I come from Julius” and to matth an 
oddly shaped piece of cardboard, given Ciold by Yakovlev, 
with a piece of tlie .same cardboard in Greengla.ss’ possession. 
If the identification proceeded ctnrectly, Gold was to give 
Greenglass an envelope containing $500 and was to receive 
from Greenglass a sealed envelope to be guarded carefully 

c The conspiracy sentences were affirmed on appeal to the United States 
Court of Appeals, lirothman’s conviction on the subornation of perjury chaigc 
was reversed (igi F. (ad) 70). 



THE ROSENBERG CASE 


25 » 


and finally turned over to Yakovlev. The mission, Gold said, 
was consummated successfully.’ 

The FBI lost no time in tracing firccnglass. He was 
promptly arrested in New York City and with him his wife 
Ruth, his sister Ethel Rosenberg, his brother-in-law Julius 
Rosenberg and a man named Morton Sobell. 

Greenglass— his full name was David Greenglass— was, at 
the time of his arrest, a twenty-eight year old married man 
with two children. Most of his life was sjicnt on New York’s 
Lower Fast Side, where his parents, imrnigiants from Russia 
and Austria, settled when they came to America. I'he chil- 
dren, who were born in this coui'tiy, grew up on the streets 
of that crowded, lively (juarter. David went to jiublic liigh 
.school and later attended classes at ('ity C’-ollege of New York 
and also at Polyteclinic and Piatt institutes m Brooklyn, in 
i()‘5r) he joined the Young Communist League. 

In April of 1913 David was inducted into the Finited States 
Army. By late 191.1 he had attained the rank of technical 
sergeant and was stationed at Los Alamos as a machinist. His 
partidilar job at the New Mexii'o atomic jilant put him in 
(ontait with .sources of authentic information on the bomb. 
He .studied plans, sketches and directions for mat Inning cer- 
tain units of the bomb; he also had intimate tontact with the 
resident .scienti.sts in charge of the Los Alamos project. Cireen- 
glass had a good work a- d security record and was kcjjt on 
this responsible job until February 1916, when he was honor- 
ably di.scharged from the Army. 

He returned to the Lower E...st Side ‘o resume civilian 
life, and lormed a partneiship with his brother-in-law Julius 
Rosenberg to operate some machine shops in that dislrit t. 

On July 7 (ircenglass was indicted by a i'ederal grand jury 
at Santa Fe, New Mexico, charged tviiii having luinished 
Ciold with sei ret infoimation con v miiig the atomic bomb. 

1 U) agicc'iiicnl anioti;.' the Atloincy ('.eiicnil. ilu New So' k District Altor- 
iicv an(t counsel lor (loiil, CoUl's case was ictaiiicil at I’tiilaileljiliia for dispo- 
sition hy D-strict Jiidi'c James t’. MeGianer\. On Dei ember 7. i t)-)'*. Gold 
was senicnced, on the basis ol his previous pica of guilt*', to thirty ycais 
im|>risonmcnt. 
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Greenglass and his wife Ruth, who had been a partner in his 
espionage activities, followed the examples set by May, 
Fuchs and Gold. They agreed to plead guilty, and their dis- 
closures not only confirmed Gold's story about the transaction 
in Albuquerque, but also implicated Julius and Ethel Rosen- 
berg as central figures in an atomic spy ring of terrifying 
proportions. 

The story Greenglass told began late in 1944 about the 
time that he was transferred to Los Alamos. This was roughly 
eight months before the test bomb was completed and ex- 
ploded. Julius Rosenberg had visited Ruth Greenglass to tell 
her that her husband had been assigned to work on a new 
secret weapon, the atomic bomb, and he proposed that Mrs. 
Greenglass go to New Mexico and urge David to smuggle out 

information on the Los Alamos layout and on the bomb. 

/ 

Mrs. Greenglass accepted her brother-in-law’s offer to pay the 
expen.sis of the trip, and told her husband of the teiins on 
which her visit had been made possible. 

(>reengla.ss confessed that he consented to work with Rosen- 
berg and supplied him with oral and written reports on the 
work at l.os Alamos on several occasions. One of the things 
he conveyed was knowledge of the jjiojected detonation of 
the test bomb at Alamogordo. 

Passing of information stopped, of course, when Green- 
glass was released from the Army and from his work at Los 
Alamos, but meetings dealing with underground plots did 
not. In May, three months after Fuchs’s arrest in February, 
Rosenberg told Greenglass that Gold had been one of Fuchs’s 
contacts and was soon to be arrested. He said that tiold 
might talk and that (Aeenglass and his family should get out 
of the United States quickly. Rosenberg arranged the details 
of the escape and provided .f5,ooo for expenses. But Green- 
glass decided not to leave the country. 

As he traced the workings of the espionage unit he had 
engaged in, Greenglass implied that Julius Rosenberg was 
the organizer of other similar units, (ireenglass could name 
only one suspect definitely. This was Morton Sobell, an elec- 
tronics engineer who had worked at General Electric Cor- 
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poration and other American corporations producing war 
materials. Greenglass thought that Sobell, who had access to 
highly significant data, supplied Rosenberg in much the same 
way that he himself had. It was Greenglass’ impression that 
Julius turned over all the informatitm to Russian agents. 

Ruth Greenglass c;orroborated her husband s confession. 
She did not know quite so much about the machinery of the 
spy ring as her husband, but what she did know agreed with 
his statements. 

'riie FBI closed in on the known mernbejs of this spy ring 
with dispatch. On July 17 Julius Rosenberg was ancsted in 
New York City. On August 20 his wife also was fal cn into 
custody. Both were held under $kjo,ooo bonds. Only se\en 
days later Sobell was extradited Irom Mexico where he was 
attempting to follow the “c.spionage route” be>ond the reach 
of the FBI. A New York grand jury indicted the two Rosen- 
bergs, Sobell, David Greenglass and Anatoli Yakcivlev on the 
same day, which was August 17. Neither Ruth Cueenglass 
nor Harry Gold was made a defendant, but bcith wcue cited 
as pc'rsons with whom the named defendants had ccnispived. 

These live peojrlc were charged with a most serious crime 
against the citizens of the United States: the esse nce of the 
charge was that they had consjn’red among ihemselvcrs and 
witli otlicTS to obtain information relative to the national 
defense and to jtlace this I: foiination in the hands of a foteign 
government.^ The alleged crime rvas a violaticrn of the Espi- 
onage Act of 1917.® 

SThis inflictmcnt of Auj^-ist 17. w.is supcrsc'di’d tiy an ii.dic tiniiil re 

tiiriit’d JaiiiKiiy 31, ic);,!, wliicli s[)(‘<ilicil in cr dclail tlic cjm-iC ac'ls uitli 

whicli the ciclcndants were (Jiaiged. 

'•♦ rhisiict (r,o V.S.C. yj: U.S (' A., Tiile iS, 790 miuU as lollous- “ fa) Wno- 
cver with iiileiil or Tca.son to !}clic\c lhai it is lo oe .scd lo die injury ot the 
United States 01 to the advantage ol a loieign naiion, coiiruunit. dt's, tlclucrs, 
or transmits, 01 attemjils to coniinunitate, vcr. 01 tiaii'-niil, to any foreign 
governiiient. 01 to any laetion or party 01 .i'dai\ or naval loice witliiii a 
loieign eonniiv, whetlier recognized 01 11 nretogni zed liy the United States, or 
lo ain repieseiitative, officer, agent, employee, snhjcd f>T ciii 7 tn thereof, cither 
directly or indirectly, aiiv dociimriil, wiiting, code liook. signal fiook. sketch, 
pfiologiaph, photographic negative, ljliie|>rini , j>lan, maj), nuKlel. note, instrn- 
ineut, appliance or infoimarion relating to the national defense, shall be im- 
prisoned not more than tueniv \e.irs. (h) Whoevei violates sniisection (a) in 
time of vvai shall he punished by death or by iniprisoiimenl lor not more than 
thiity years.” 
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The people accused of the crime were, with the exception 
of Yakovlev, Americans from a background similar to Green- 
glass’. Julius Rosenberg was a first-generation American of 
Russian parents who had migrated to New York City. From 
the public grade and high schools Julius progressed to New 
York City College, where he studied electrical engineering: 
in he graduated from that institution with a degree of 
Bachelor of Science. A year later he took a Federal civil serv- 
ice examination for civilian employment in New York with 
the United States Signal Corps. In 1945, when he was charged 
with being a member of the (Communist party, he teas dis- 
charged from Federal service. It Avas about this time that his 
brother-in-law returned from his stint in the Army, and Julius 
and David opened machine shops together. Julius was still 
managing these shops when he was arrested. 

His wife, Ethel Rosenberg, also Avas born in Ncav York City. 
After graduating from high .school she studied stenography 
and typing, music, dancing and child p,sychology in Aarious 
schools around the city. She mtirried Julius Rosenberg in 
19^59 and after her marriage she Avorked for a short time as a 
clerk in the United States Census Bureau. At the time of 
their arrest the Rosenbergs had tAvo children. Michael, aged 
seven, and Robert, aged three. 

Sobell had known the Rosenbergs and (Jreenglass since his 
college days: he too attended City College and studied elec- 
trical engineering. During the Avar years he worked f)n elec- 
tronic rescan h at the Schenedady plant of the General F.lec- 
tric Corporation and, as a civilian engaged in essential Avar 
work, obtained deferment from acti\'e .service in the armed 
forces. Sometime after the Avar Sobell left General Electric 
to take a job Avith a private engineering (ompany in Flushing. 
It Avas this position that he ha.stily vacated when he lied to 
Mexico. 

Yakovlev, Avhile not a native New Yorker (he Avas born in 
Russia in 1911), had lived in that city for several years. In 
1941 he obtained a vi.sa from the American Embassy in Mos- 
cow and came to the United States ostensibly as a clerk on 
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the staff of the Soviet consul general at New York. Later 
events proved the Yakovlev’s duties were not merely clerital. 
In fact, he had not hcen here long when he was named vice- 
consul. He returned to Ru-ssia in December and was 
not present at any of die court proceedings against him. 

The trial of the case of United States v. Julius and Ethel 
Rosenbeyjr and Morton Sobell began on Match 5, 1951; 
it was held in the federal f.ourt House on Foley Sfjuarc in 
New York City. Men of distinguished legal careers pattici- 
pated in the case, lloimrable Irving R. Kaulmati, one of the 
district judges for the Southern District of New York, pie- 
s’ded. Although he was still a young mati, forty years old, he 
had taken part in many notable criminal cases. Altogether 
he had spent eighteen years at the bar, >ix of ihem as an 
Assistant United Slates Attorney for the Ncav York District 
and a little more than one year as a distric 1 judge. His .ser\ice 
on the bench, though brief, bad been noteworthy; already 
he had established a reputation for ability and strict im- 
partiality. 

Ap|)earing for the government were United States Attor- 
ney Irving II. Saypol, his principal assistant, Myles J. Lane,^** 
and a.ssistant United States attorneys Roy M. Cohn and James 
B. KiLsheiiner HI. All took active parts in the trial. 

The defendants cho.se for their (ouirstl able and experi- 
enced attorneys. KinaniR H. BIocIi, a well-known criminal 
lawyer, appeared for Julius Rosenberg: his father, .'Mexander 
Bloch, appeared nominally lor F.t el Ro.senberg, but the son 
shouldered the burden of defense lor both I'.usb:ind and wife 
Sobell Avas represented by IMAvard II. Kuntz and Harold M. 
Phillips. 

Although Greenglass Avas not on triaP’ be too was repre- 
.sented by counsel. O, John Rogge former ace trial lawyer in 
the Attorney Ceneral’s office, advi t d him. (ireenglass had 

Later appointed United States Attorney for tlie .Soiitlicin District of New 
Yoik. 

ti For die purposes of the •' i-.i a .severance was ordered as i.> Green};lass and 
Vakovlev. 
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already pleaded guilty and was waiting sentence. It was 
Rogge’s job 10 keep his client in the good graces of the gov- 
ernment and get him off with as light a sentence as possible. 

'I’o expedite the selection of a jury the trial judge, using 
memoranda submitted by counsel, did all the questioning. 
Even with the interrogation and qualifying pared to a mini- 
mum it took an hour and a half to find among the three 
hundred jtersons called up for jury duty twelve jurors and 
four alternates that could qualify as the “good men and true’’ 
who should decide the fate of the accused spies. Eleven men 
and one woman were finally sivorn in, and one woman and 
three men stood by as alternates. 

The trial itself opened with a formal reading of the indict- 
ment. As chief prosecuting attorney, Mr. Saypol, speaking 
in calm but deadly earnest tones, outlined the Government’s 
case and stressed the danger to which the United States had 
been subjected by the criminal acts of the defendants: 

The significance of a conspiracy to commit espionage takes 
on an added meaning here where tlie defenrlants are charged 
with having participated in a conspiracy against our country 
at the most critical hour of its history, in a time of war. 

Next Mr. Saypol clarified the terms of the indictment for 
the jurors: 

The charge of the Grand Jury is contained in a one-count 
indictment which his Honor has read to you. The (irand 
Jury charges that the defendants, Ethel and Julius Rosen- 
berg and j^Iorton Soliell, from 1944 until the time when they 
were indicted by the (irand Jury, some months ago, conspired 
and agreed with each other and wdth other consj>irators, in- 
cluding Harry Gold, David Greenglass, David's wife, Ruth 
Greenglass, and one Anatoli Yakovlev, an agent of the Soviet 
Union. The CJrand Jury has charged that the object and pur- 
pose of this conspiracy by these people was their plan to de- 
Ih’er information, documents, .sketches and material vital to 
the national defense of our country to a foreign pcjwer, name- 
ly, Soviet Russia. 
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The prosecuting attorney promised that the Government’s 
evidence and the conspirators tiicmsclves, as they testified, 
would unfold tlie details of the plot against the nation’s 
security: 

Tfie evidence will show thal the loyalty and allegiance of 
(he Rosenhergs and Sobell was not lo our ( ountry hut to coin- 
inunisin— (OTiiinunisin in this loumry and tiiroughout the 
world under the dictatorship ol the Soviet Union. . . . The 
evidence will reveal to you how the Rosenhergs persuader! 
Dav .d Greenglass ... to plot the ticai herons role of a modern 
IJeni'diit Arnold while weating the unifotm of the United 
States Army. . . . We will prove that ilic Rosenhergs devised 
and put into operation with the aid of Soviet nationals and 
Soviet agents in this country an elalioiate .st.heine which en- 
abled thein, througfi (irc'cnglass, to steal the (uie wea ion 
which might well hold the key to the survival of this nation 
and the peace of the world— the atoinir bomb. 

In a dramatic recital Mr Sa>po1 (rediied the FBI with 
breaking the conspiiacy: lie (rated the spv hunt Irom the aji- 
prehension of Fuchs, through the attest of tnild, to the crucial 
investigation of Cireenglass. f'lie climax was a resume of 
Cireenghiss’ revelation of the treat heries perpetratv J by Ju- 
lius and Fthel Rosenberg and .Morton Sobell, now to be tried 
for theii crimes. 

Jn closing the prosecutt^ :>aivl: 

"Fhe evident e of the treastmable 'cis of these three defend- 
ants is o\erwhelming. I he evidci 'C will provi to you not 
beyond reastinablt* dtuibt, but bewond all doubt, that all three 
of these defendants have ttmimitted the most .serious crime 
that tan be committed against the peoj>le ol this country. 

The defense lawyers limited their introductory remarks to 
brief statements de.signetl mtrstly to c <0 ify the jury s responsi- 
bilities; they rejteated that the defendants had pleaded not 
guilty and they must be considered innocent unle.s.s the C»ov- 
ernment could prove its charge bep.tnd a reasonable doubt. 
Finally, they stressed the .solemn obligation of the jurors to 
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refrain from forming an opinion until all evidence, the sum- 
mations of counsel and the instructions of the Court had been 
presented . 

Altogethei nineteen witnesses took the stand to support the 
Government’s case in chief against the defendants. A number 
of these testified only briefly to corroborate statements made 
by more important witnesses. Others swore that the Rosen- 
bergs and Sobell were devoted Communists, imbued with the 
communistic ideal of subjugating the entire world to Soviet 
domination. 

The principal witness against Sobell was one Max Elitcher; 
he was the first of the star witnesses to be called to the stand. 
Elitcher had long been an acqtiaintance of the Rosenbergs, 
with whom he had gone to college. lie was an even closer 
friend of Sobell, having attended high .school with him and 
roomed with him in Washington. 

Elitcher, an electronics engine<‘r, was employed with the 
United States Navy lJureau of Ordnance from November 1938 
to October 19^8, and his work was of highly imjiortant and se- 
cret nature. During most of the lime he was working for the 
Navy, Elitcher was a Communist. At Sobell’s solicitation he 
had become a member of a “cell,” and he regularly attended 
its meetings until he left the party in 1918. Elitcher stated 
that Sobell had frequently presided at the cell meetings. 

Through Sobell Elitcher met the Rosenbergs and learned 
that they w'ere active party members and secret Soviet agents. 
Both Sobell and Julius Rosenberg ajiproached Elitcher about 
espionage w'ork. Sobell merely asked whether he knew of any 
“engineering graduates who were progressive” that could 
safely be asked to obtain secret information for the Soviet 
Union. Not long after Sobell made his inquiries Ro.senberg 
invited Elitcher to j)articipate in the transrukssion of informa- 
tion. Rosenberg pointed out that Elitcher’s job |ilaced him 
in a very advantageous position for securing information on 
United States armed services and oflered to photograph and 
return promptly any data tvhich Elitcher could smuggle from 
the files. Several times in iq.H* said Elitcher, Rosenberg asked 
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Elitcher to obtain specific items of information and he, 
Elitchcr, pretended to do so. The witness asserted, however! 
tliat he had never given Rosenberg any information classified 
as secret. 

Once, added Elittliei, when he had considered resigning 
ftom the Navy Dejiartment to accejit a position in private 
industry, Sobell and Rosenberg uiged him to retain his 
government job because it was a valuable source of secret 
information. 

Further evidence of the underground activities of the de- 
fendants was provided when Flitcher admitted he had regu- 
larly acted as a courier between Sobell and Rosenberg. On 
one of his visits to Rosenberg, Klitther recalled, he heard 
Rosenberg say that he had had telephone conversations with 
a Russian agent named Fli/abeth Bentley. Another time, 
Flitcher said, he thought he was being trailed by FBI agents, 
l)Ut he nonetheless made a “midniglit emergency” vLs't to 
Rosenberg with Sobell. The cargo ol the visit t\as a ^{5-milli- 
meter can which contained “valuable information.” 

A vigorous cro.ss examination of Flitcher did not discredit 
his testimony. Under the defense attorney’s attack. Elitcher 
admitted he lied when he took a loyalty oath, but he firmly 
insisted that "ever since the FBI got hold of [him he] had 
told the entire truth.” 

The first direct evicleii e against Rosenberg and his wife 
was given by their sister-in-law, Ruth (ireenglass.*- Mrs. 
Oreenglass was a per.sonable young woman of twenty-five who 
co-ojKTated readily, almost eagerly, witli the pro.secuting at- 
torneys. In reply to Mr. Kilsheimer’s cpiestions she explained 
that she had married David Cireenglass seven vears before and 
thus had conre to know Julius and Ethel Ro«enbeig intimafeiy. 

Unequivocallv .she stated that her husband had been a 
Communist and that [ulitis and Fti v i Rosenberg were Com- 
munists. In their iartiily gatherings she and the Rosenbergs 

J2To niaiiiiain the chroiiolof!;ic.il .sequeii.i' of the c\ents revealed by the 
lc.stiiiic>iiy. the precise otdci iii whicli the witnesses were call^tl has been dis- 
regarded. 
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had often discussed the relative merits of Russian socialism 
and American capitalism and had ap[reed that Russian social- 
ism was the better economic and political system. 

It was in 1944, said Mrs, Greenglass, that such general 
conversation on communism had given way to discussions of 
concrete ways and means to serve the party. In late October 
or early November of 1944, while her husband was yet in 
service, the Rosenbergs had invited her to dinner at their 
apartment in Knickerliockcr Village. After dinner Ethel re- 
marked that Ruth must have noticed that she and Julius no 
longer participated actively in party affairs, that they did not 
attend the cell meetings or buy the Daily Worker any longer. 
That was, said Ethel, because Julius had finally leaehcd a 
point where he could do what he had wanted to do all along— 
supply secret valuable information to the Soviet Union. At 
this point, according to Mrs. Greenglass, Julius look over the 
conversation by saying that David, her husband, could help 
greatly in this espionage because he was working on an atom- 
ic-bomb project at Eos Alamos, New Mexico. Until Julius 
told her, said Mrs. Grecngla.ss, she had not known what David 
was doing. Julius pro})osecl that she go to Lexs Alamos and 
tell her husband to get information about the operations there 
and to transmit it, via the Rosenbergs, to Russia. He, Julius, 
would provide money for the trip. 

Ruth Greenglass replied that she did not want to a.sk her 
husband to do such a thing, but Julius assured her that David 
would want to help. One of the arguments Julius u.sed to 
persuade her, Mrs. Greenglass said, was that Russia was an 
ally of the United States and as such deserved information on 
the atomic bomb. Russia was not, .said Julius, getting the 
information “which was coming to her.” Finally, because her 
second wedding anniversary was approaching and because she 
wanted to spend it with her husband, Ruth Greenglass agreed 
to make the trip. When he gave her the $150 promised 
her for expen.ses, Julius said it “came from his friends, the 
Russians.” Before she left, Julius made her memorize de- 
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tailed instructions concerning the information she should 
ask her husband for. 

The witness then reported the success of her journey. 
When she met her liusband she related all the details if her 
conversation with F.lhel and Julius. At first David was reluc- 
tant to co-operate, but the next morning he agreed to give her 
the information Julius wanted— “the general layout of the 
Los Alamos project.” David reported to his wife the arrange- 
ment of the buildings, the number of enifiloyces, the seeuntv 
measures, camouflage, experiments being conducted and 
names of the scientists working there. Then, following Julius’ 
iiistructions, Ruth memori/ed it. On her return to New York 
she rejieaied it faithfully to Julius. 

Mrs. (ircengla.ss described another meeting at which the 
Rosenbeigs plotted the exchange of secret information, in 
January 1915 her husband obtained a twerity-lour-day fur- 
lough and spent it with her in New York. A few nights after 
his arrival the Greenglasses met the Rosenbergs bv appoint- 
ment at the latter’s apartment. I'liey were introduced to a 
Mrs. Sidorovich. First they discus.sed the kind of information 
David should seek when he returned to Los Alamos and then 
Julius explained that Mrs. Sidorovich might be sent to New 
Afexico to get the information fioni David. Julius produced 
two torn halves of a Jello box top and said that Ruth, who 
was going to New MexivO to be with her husband, should 
keep one part. Whoever was sent to get in touch with the 
C ireenglas.ses w'ould identify him';*ll by producing the other 
half, he said. Mrs. Greeiigkiss remembeied that when her 
husband commented on the simplicity and cleverness of the 
recognition plan, Julius remarked, “The sintplest things are 
always the cleverest.” 

The contact was made in June 1945 * 
ness and her husband were living .11 209 North High Street 
in Albuquercjue, New Mexico. F,arly one morning a man 
called and offered the matching piece of the Jello box top. 
Mrs. Greenglass identified this agent as Harry Gold. Gold, 
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she said, gave her husband $500 which her husband ga^•e 
to lier. She put $400 in the bank; with $37.50 she bought 
a United States War Bond; the balance she used for house- 
hold expenses. 

By May of 1950 David had been discharged from the army 
and the Greenglasses were again living in New York. Their 
association with the Rosenbergs was closer than ever, for now 
David and Julius were business partners. The witness told in 
detail of a hurried visit Julius made to them on May 24. He 
excitedly brandished in his hand a coj>y of the New York 
Herald Tribune. On the front page was Harry Gold’s picture 
and news of his arrest as a Soviet sjjy. Julius said to David, 
“You will be next. You w'ill be arrested between the twelfth 
and eighteenth of June.” He insisted that the Greenglasses 
escape to Mexico at once. Ruth Greengla.ss demurred— the 
baby was only ten months old and could not possibly .stand 
the trip. Julius brushed her objection aside, and .said they 
must go. He left $1,000 with them for preliminary expenses 
and told Ruth to have passport pictures taken and to get a 
doctor’s certincate that she, her husband and the two children 
had been irit al: * for smallpox. When she refu.sed to try 
to procure a lalse ii-itilicate, Ji.'ius promised he would get it. 

De.spite all Julius’ warnings and preparations, .said Mrs. 
Greenglass, she and her husband remained in New York. On 
June 15, 1950, David was arrested. A day or '’-ward, 

the witness attested. Ethel Ro.senberg urged lu ‘make 

David keep quiet’’ and “as long as Julius had been questioned 
by the FBI and relea.sed to take all the blame on himself.’’ 

Alexander Bloch cross-examined Mrs. Greengla.ss. As a 
specimen of cross-examination his effort was praiseworthy. To 
show the witness had been coached and had niemori/.ed her 
story he asked her to repeat her aicount of the Rosenbergs’ 
first efforts to enlist her and her husband in espionage. In the 
second telling she followed the same orderly .seipience and 
used practically the same words .she had u.sed before. It was 
made quite apparent to the jurors that Mrs. Greenglass knew 
she had committed a crime, but hoped that she and her hus- 
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band would be given consideration for the aid they were giv- 
ing the government. Mr. Bloch tried to show that fear of the 
FBI had influenced her testimony. Here the answer he drew 
was unfortunate. To the question, "Weren’t you frigh'ened 
by the FBI?” she re’ hed, “Everyone is frightened by the FBI. 
hut it was not because I realized it was a crime that I was 
frightened. I didn’t think the FBI wanted my husband. I 
thought they wanted someone my husband would lead them 
to, someone much more important than he and much more 
deeply involved.” 

David Grcenglass corroborated and complemented his 
'. ife’s testimony. Under the direct examination id Assistant 
District Attorney Cohn he described his education, his em- 
ployments, his affiliation with the Young flommunist League, 
his marriage and his relation to Ethel Roscnbcig. His account 
of his introduction into espionage agreed Vv’ith his wife’s: Ju- 
lius Rosenberg had sent Ruth to persuade him." 

(ireenglass denied that he had known of the atomic bomb 
before Ro.senbetg relayed news of it to him. When he w'as 
put to work machining parts at Los Alamos, siid David, he 
knew only that he was w'orking on “a sr t vice of some 
kind.” He admitted that by I November he had risen to 
the rank of foreman 01 machinists and had unre«.v.victed access 
to the “tech area” at Los Alamos. He could come and go as 
he p,V .id Viv*. ’.‘v’TtS wocc subjected to questioning or 

search .ough his "work and his privileges he got to know 

either by sight or personally the scientists who worked iii or 
around the plant — Dr. J. Robci*. Oppenheimer, chrettor of 
the entire project; Dr. (George B. Kistiakow.ski, theimo-dy- 
natnics expert of Harvard; Dr. Niels Bohr, known at Los 
Alamos as “Dr. Baker”; Dr. Harold C. Urey, of the Univer- 
sity of (Chicago’s Institute of Nuclear Fission; and Dr. Walter 
Koski, Greenglass’ immediate din - :or. 

When asked how he reacted to Julius’ proposal that he 
steal secrets, Greenglass .said he was frightened and refused to 
do .so at lirst. By the next morning, however, he had overcome 
his fears and willingly gave his wife the facts she asked for. 
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Cireenglass’ testimony made it evident that from this time on 
he listened and watched alertly for any secret information 
which came his way. He found out that the materials he was 
fashioning were important parts of the atomic bomb; he also 
discovered the estimated power of the bomb; he learned a 
test explosion was contemplated. Because of his trusted posi- 
tion he could pick up significant facts easily— he even ques- 
tioned some of the scientists without arousing suspicion. 

While he was on furlough in January 1945, GreeneJsss 
said, he was able to relay much more inlormation to Rosen- 
berg than he had been able to send the preceding Novculber. 
He wrote a more complete report of the project and sketched 
a lens mold which he was working on at the plant and which 
he knew was to be used in the atomic experiment. Julius 
showed his approval of the sketch by saying it was good and 
by paying $200 for it. 

During the same furlough, Greenglass added, he was taken 
by Julius to the corner of First Avenue and Fifty-nir Street 
where an unnamed Russian asked him about the h- . . This 

unidentified agent inquired particularly about the high-ex- 
plosive lenses and about the formula for making them. Green- 
glass replied simply that he had already giveil a drawing of 
the mold and all details to Rosenberg. 

CJrcenglass testified that at one of his meetings with Rosen- 
berg in January, Rosenberg described the bomb being manu- 
factured at Los Alamos. From sources other than Greenglass 
Rosenberg had learned it was “fissionable material at one end 
of a tube and on the other end a sliding mechanism with 
fissionable material, and when the two were brought together 
under tremendous pressure nuclear reaction was accom- 
jilishcd.”^'* 

When questioned about Mrs. Sidorovich, Greenglass an- 
swered that he remembered the evening he and his wife went 
to the Rosenbergs’ apartment and met the woman. He also 
recalled that Julius had brought out two halves of the Jello 

liJThis description, as far as it went, fitted the uranium bomb which was 
dropped on Hiroshima eight months later. 
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box top, had given Ruth one and had explained how they 
would be used as a recognition signal. His sistci Ethe:, said 
Greenglass, had participated actively in making these arrange- 
ments. 

Greenglass’ testi' ony about Gold’s visit to Albutjuerfjue 
in June was substantially the same as his wile’s. lie him.scll 
had met Gold at the door. Immediately Ciold had said, “1 
come from Julius,” and had [woduced a torn half ol the box 
top. Greengla.ss let him in and got the other half bom Mis. 
Greenglass’ handbag. It matched the piece Gold broiiglu 
perfectly. The ideiitincation <omj)lete, Greenglass gave (iold 
a sealed envelope containing Ins most recently acpiircd in- 
formation on operations at Los Alamos and a second sketch 
illu.strating the lens mold and the basic principle ol 'lie im- 
plosion involved in the detonation of the bomb. Gold gave 
Greengla-ss an envelope containing $500 in United States 
currency. 

The lollowing September he and his wife made a trip to 
New York, said (ireengla.ss. As soon as they arrived they called 
on the Rosenbergs so David could tui'n over to juliiis a sketch, 
a cross section and a ten-page analysis of the l.'omb. Alter 
reading the report Julius said, “This is vny good.” lie 
brought out a portable typewriter; he and t^rcenglass made 
some coiTCCtions in the report and Ethel typed it. 

On this occasion, sa,d (^reenglass, Julius boasted that he 
had formerly worked for a well-known radio manufac turing 
company, which had a war-n. nerial contr.act, and he nad 
stolen a proximity fuse from the factory, put rt into Ins brief 
case, walked out with it and given it to the Russians. 

For the purposes of the trial Greenglass had made repro- 
ductions of the sketch and the cross section of the bomb he 
had given to Rosenberg in September. Flu y related, he said, 
to the plutonium bomb which was dropped on .Nagasaio. Ic 
swore they were accurate reprodiu:tions and the Court a - 
mitted them as evidence. Greenglass analysis ol t lese 
ings showed that this machinist bad remaikable knowledge 
of the physics and chemistry involved in the development o 
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the bomb. With the assurance of an expert Greenglass rat- 
tled off the combination of high-sensitive plutonium, high- 
explosive lenses, condensers, detonators, barium spheres, 
beryllium spheres, bomb cores, neutrons, bomb switches and 
barometric pressure devices which brought about nuclear fis- 
sion and implosion. 

Fearful that even now Greenglass was revealing secret in- 
formation beneficial to an enemy. Judge Kaufman cleared 
the court, directed the court reporter not to write up this 
part of Greenglass’ testimony and cautioned tlie newspaper- 
men present “to exercise discretion in what iliey printed.” 

Whether or not his technical evidence was understood by 
the jury, Greenglass told a story which, if believed, compelled 
three conclusions: he had been an effective spy; he had de- 
veloped a mass of valuable scientific information relating to 
the atomic bomb; he had passed this information on to Rosen- 
berg, who in turn had passed it on to Russia. 

The major part of Greenglass’ testimony dealt with his own 
espionage transactions with Julius and Ethel Rosenberg; be- 
yond this he added miscellaneous details which were also 
highly damaging to Rosenberg. He testified he gave Rosen- 
berg names of employees at Los Alamos who might be re- 
cruited for espionage. He told of Rosenberg’s assignations 
with Soviet agents in a “remote movie theater alcove” and in 
“lonesome spots on Long Island.” He stated that Rosenberg 
had once told him Elizabeth Bentley was one of his (Rosen- 
berg’s) telephone contacts. Furthermore, he said, Rexsenberg 
had confided to him that he was helping Russia subsidize 
American students, that contacts in New York and Ohio sup- 
plied him with information which was microfilmed and deliv- 
ered to Soviet agents and that for these activities he received 
generous rewards in money and gifts from the Russians. 
Greenglass said that several times after he had been discharged 
from the army he was offered “Russian money” by Rosen- 
berg so he might continue to study nuclear physics at a 
college. 



THE ROSENBERG CASE 


267 

The climax to Greenglass’ testimony was a dramatic ac- 
count of Rosenberg’s attempt to spirit tlie ('.reenglasses out 
of the United States. Orcenglass amplified liis wife’s exjilana- 
tion with some details which, if true, hinted at the exiiteme 
of a well-co-ordinaud and world wide network of Russian 
espionage units. According to David (ireenglass. Rosenberg 
first suggested flight in February 1950. a few days after Fuchs 
had been arrested in London. He tame to the (ireenglass 
liome to tell them that Gold was one of Fuchs’s Americ an. con- 
tacts and that the FBI was hot on his trail. It was . ertaiii that 
U.old would be apprehended and that he would lead the 
; ederal agents to the Greenglasses and the Rosenbeigs. Both 
families should leave the country immediatelY— the Rosen- 
bergs were already planning their flight and the Green;* lasses 
should begin their j^reparations. 

(iold was arrested on May 2^5. Again Rosenbe g rushed to 
see the Cireenglasses and demand that they leave at once. AI- 
thotigh the (ireenglasses m.ide no (lelinite commitment, Ro- 
.senberg evidently assumed that they would comply. He gave 
David $1,000 and proniist'd him .'Jb.ooo more to be paid later. 
He also jiroposed that (^rcenglass, rather than atlratt at ten 
tion by applying for passjiorts. should take his family across 
the Mexican border on a tourist card. 

(ireenglass outlined an intricate scheme of recognition 
whit h Rosenberg had ananged for him; 

Julius made me memorize a fo -n letter which I was to sign 
with the name “I. Jac!;son.” I \\a.> to write to itie sec etary of 
the ambassador of the Soviet Republu; in Mexi.o w'ith sotne 
lavoiable refeieme to the position ol the IJ. S. S. R. ii. the 
United Nations. 'I'hen 1 was to wait three days outside the 
city and stand in a |)la/a with a statue -I Gohunbus at live 
o’cloi k, with my fingers in a guidebook. When a man aj)- 
jiroacluxl me, I was to say, “That i- a magnihctnl sMlue f 
am from Oklahoma and I ne\er saw* anything like it. 1 hen 
the man would say, “ Fhere are much more beautilul statues 
in Paris.’’ ’Fhat would complete our identification and he 
tvould give me money and passports to go on. 
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From Mexico City Greenglass was to proceed to Veracruz 
and follow a long route from there through Sweden and 
Switzerland to a final haven in Czechoslovakia. At each stop 
he was to write the same letter to the secretary of the Soviet 
F.mhassy, sign it “I. Jackson” and wait to be approached by a 
man Avho would respond to the recognition signal. Upon 
arrival at his final destination in Czechoslovakia, he was to 
sign his own name under the simple statement “1 am here” 
and send the letter to the Soviet Embass) 

Rosenberg, said Creenglass, j)ro\ided Ij.ooo more for the 
expenses of the ttip. The ( ireenglasses had passport pictures 
taken, but apparently made no other preparations to leave. 

Emanuel H. Bloch’s cro.ss-examination of Creenglass was 
characterized in contemporary newsjiaper accounts as “a ham- 
mering ordeal.” By dramatically worded questions Bloch 
tried to impeach the witness’ testimony in several ways. The 
attorney suggested that Creenglass was “sore at Rosenberg” 
because he had lost several thousand dollars in their jointly 
operated machine .shops. Bloch also implied that (»recngla.ss 
was willing to sacrifice his sister— his “own flesh and blood”— 
in order to save his wife and himself from punishment for 
“confessed spying for a foreign government.” He sho\ved that 
(Creenglass had performed a number of acts of espionage with- 
out suggestion from and tuit of the presence of Rosenberg— 
this to create the impre.ssion that (Teenglass was “working on 
his own.” When Bloch pointed out that (Creenglass had not 
returned any part of the .f^.ooo given him by Rosenberg, 
Greengla.ss said only, “It was out of the Ru-ssian pocket.” He 
added that $3,900 of it went to pay his lawyer. At no time did 
Creenglass weaken or recant any of his direct testimony. 

The tension created in the courtroom by Creenglass long 
recital of treachery was relieved at its clo.se by a single small 
touch of humor. When a.skcd sarcastically if, in his intimate 
examination of the Jello box top, he noticed the flavor, Creen- 
glass promptly replied, “Yes, raspberry.” This evoked the 
only laughter that interrupted seventeen days of solemn pro- 
ceedings. 
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Harry Gold was brought to the stand to connect the espi- 
onage of the C»recnglasses and the Roscnbergs to that of 
Fuchs and himself. He was a well-poised, self-possessed wit- 
ness and he answered Assistant District Attorney Lane’s 
questions frankly. /*ie ot the attending newsj»aper rcpoi ters 
noted that Gold spoke in a “robust voice” and with carefully 
chosen words punctuated with appropriately timed gestures. 
The effect, wrote the reporter, was “an intelligent and Idrce- 
ful delivery.” 

(jold readily admitted that he had been arrested and in- 
dicted for espionage, had pleaded guilty and was at present 
serving a ihirty-year j)rison senteiue. Rriedy he descTibed his 
career as a Soviet agent. In 19 lu had first become a paid 
worker; up to iq i j he acted mostly as a go betwt'en htr Rus- 
sian agents and persons who prot tired information for inem 
His adivities were restricted at this time to the .A.ilamic sea- 
board area. In M.arcfi of 1941 lie first met his “new Sot ie. 
superior.” Their prearrang' d im eling look place on Thirty- 
ninth Street between Seventh and Eighth avenues in Nt w 
York Ciiiy. After an exchange of recognition signals, ‘ John ’ 
outlined Gold’s work for the future. 

This new sufierior, as the ( iovci nment h anted, was Anatoli 
Yakovlev, but (iold had mtt known the agent’.s real name. 
“We had a set pattern lor those meetings,” explained (iold; 
this meant that regulai meetings ware alwa>s agreed on when 
Yakovlev and (iold were in personal (oniad. .\il emetgenev 
meetings were called by Yakovle-, “I could not get in touch 
with Yakovlev but Y.iko\le\ alwa\s kne\, where tv» get in 
touch with me,” (iold said. Wlien there w^as inlonnation to 
be tran.smitted (iold usually conceah’d it in a newsjiaper 
W’hich he handed to “John.” They had 'vorked out signals 
to warn each other in case thev thought they w'ere being 
watched. 

It w^as at Yakovlev’s instruction that (iold first met Fuchs. 
In June 1944, just a few days aftei the little, smiling, freshly 
naturalized British citizen first set loot on .American soil, the 
two men met in a drab street in Woodside, (^^tens. Their 
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(oiiversation was brief. Fuchs told Gold about his mission in 
the United States and promised to give him information 
“relating to the application of nuclear fission to the produc- 
tion of a military weapon.” Gold’s job would be to get the 
material into Russian hands. One week after this meeting 
Gold passed Yakovlev on a New York street and handed him 
a newspaper within which was folded a detailed report of the 
meeting with Fuchs. 

Later in the same month Gold and Fuchs met again, this 
time on the edge of Central Park. Frehs reported that he 
was working at a secret laboratory on Church Street “on a 
joint British-American jwoject aimed at jjroducing an atomic 
bomb.” This was reported a few days later to Yakovlev by 
means of another “new'spaper switch.” 

(iold had another meeting with Fuchs in July, this time in 
Brooklyn. Fuchs handed him a sealed package which Gold 
promptly got into the hands of Yakovlev. 

In January of i9'|,f', Gold met Fuchs in Cambridge, Massa- 
chusetts. I'he physicist said he ivas now working with other 
scientists on an atomic bomb in “a large experimental station 
at Los Alamos, New Mexico” and that “a tremendous amount 
of progress had been made.” He desci ibed the bomb to (iold, 
and mentioned particularly a lens which was one of its vital 
parts. They agreed at this meeting that (iold slioidd (orne to 
Santa Fe in June, lor by that time Fuchs would have more 
information on the bomb. 

As usual (iold repealed to his superior all Fuchs had told 
him. When he mentioned the lens, (iold said, Yakovlev be- 
taine very agitated and made (iold repeat exactly what Fuchs 
had said. He demanded that (iold “scour [his] memory 
ilean for any scrap of information about the lens.” 

Late in May~on the last Saturday of the month, (iold 
thought— Gold and Yakovlev met in a New York lesianrant 
and bar at Fort\-.se( ond Street and Third A\enue. (iold 
asked Yako\ lev to take a walk Avith him. Talking in low 
tones as they walked, they arranged the details of (iold's trip 
to Santa Fe to see Fuchs. When these were concluded Yakov- 
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lev told Gold he had a second job for him in New Mexico— 
a very “vital” one at Albuquerque. (;old objccted-hc tlioiurht 
it unwise to complicate the Fuchs visit with anyihino else- 
but Yakovlev insisted. Gold took his insistence as an order 
and agreed to act as Yakovlev di ret ted. 

Yakovlev then t'jld him he was to get in touch with an 
agent in Albuquerqe named Greenglass. a uchuiral sergeant 
in the army who was working on the bomb at l.os Alamos. 
Gold was given a sheet of onionskin paper on wliith (been 
glass’ name and address were written. I'he recf)gnition signals 
were to be “I come from Julius” and a piece ol cardboard- 
“apparently the lop of a food t ontainer box cm in an odd 
shape.” Yakovlev told G.okl that (irecnglass would have the 
matching piece and that “if Greenglass wasn’t there, iiis wife 
would have the tnatching piece and the informal ion ' ich 
.she would turn over” to him. Yakovlev also gave Ciold an 
envelope w'hich he said contained $ryOo and instructed him 
to give it to (ireenglass. Finally he outlined what Ciold de- 
.sciibetl as “a very devious route ” which would take him from 
Santa Fe to i\lbu(|uer(pie. 

Gold arrived in Santa Fc on June 2 and receiveel a heavy 
sealed envelope from Fuchs. He wrote Dor tor on th'* out.side 
and proceeded on his journey to Mbiujuercpie. 

He reached .■Mbuquerque about eight o’clock in the eve- 
ning and immediately nresented himself at the High Street 
address WTitlen on bis slip of instruetions. A tall, elderly, 
white-haired gentleman who answered the door told him the 
Cirecnglasse's were out and would not return until early the 
next tnorning. At 8:, go a..\i. the next day Gok' rt tin tied, t.his 
time to be met by a ■young man. Their greetings ivxre lapidly 
exchanged . 

“Greengla.ss?” ('.olel asked. 

“Ye*s,” replied the man. 

“I come from Julius.” 

Immediately Ciold was ushered into the house: he offered 
his half of the box top. Greenglass got the other half from a 
woman’s handbag lying on a table. "Fhe pieces matched per- 
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fectly. The identification completed, Gold handed Green- 
glass the envelope with the $500 in it. Greenglass suggested 
to Gold that several other workers at Los Alamos could 
be recruited for espionage work, but Gold discouraged any 
attem{)t to contact these people and said that if Greenglass 
was smart he would never drop the slightest hint that he was 
furnishing information to Russia. 'Fhcn (ireenglass turned 
over an enveloj)e which he said contained valuable data. Gold 
wrote Other on the outside of it and prepared to leave. Just 
as he was going, Mrs. (ireenglass rema'ked that she had re- 
cently been in New York and had spoken with “Julius.” 

On the evening of the day he arrived in New York. June 5, 
Gold met Yakovlev in Brooklyn. Yakovlev asked (iold wheth- 
er he had seen “the doctor and the man”; Ciold said he had 
and passed the two envelopes to Yakovlev. Later, said Gold, 
Yakovlev told him that the information which had come from 
(ireenglass was “extremely excellent and very valuable.” 

(iold's last meeting with Yakovlev took place on the day 
after Christmas in 1916, just one day before Yakovlev sailed 
for Europe. 

When he had completed his testimony (iold was allowed 
to leave the stand without cross-examination. Becau.se (iold 
had in no way implicated Sobell, this was good tactics on the 
part of Sobell’s attorneys. The only exjdanation which can 
be suggested for the Blodis’ failure to cro.s.s-examine on be- 
half of the Rosenbergs is that (iold had proved hinrself to be 
not only an intelligent and alert witness, but also a jiartisan 
one, eager to aid the government in every way he could. The 
Rosenbergs’ counsel may well have decided that cross-exam- 
ination might only make a bad matter worse. 

Several witnesses took the stand to establish the imjjortance 
of the material allegedly transmitted under Rosenberg’s di- 
rection. Dr. Walter Koski, who was (ireenglass’ immediate 
superior at Los Alamos, and John A. Deery, special assistant 
to the director of the Atomic Energy Commi.ssion, swore that 
all of the information Ftichs and (ireenglass had placed in 
Rosenberg’s hands was highly secret— no one was supposed 
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to have access to it except authorized scientists working on 
the project. These authorities also examined the reproduc- 
tions of the blueprint and cross section Greenglass had passed 
to Rosenberg and pronounced them accurate descriptions of 
the atomic bomb dropped on Nagasaki. The witnesses agreed 
that the information these drawings imparted would be of 
inestimable advantage to a nation which did not possess the 
secret of nuclear fission. Colonel John Lansdale, Jr., in charge 
of security measures at Los Alamos, a.ssured the jury that se- 
crecy about the atomic bomb was an essential factor in the 
future .security of America. Altogether the.se witnes.ses showed 
that if Sobell and tlie Ro.senbergs had committed the crimes 
they were charged with, they had seriously jeopardized the 
security of the United States. 

Elizabeth Bentley, an eager witness for the Governmen,. in- 
dicated the extensive reach of the Russian espionage oiganiza- 
tiem. She declared that the American Communi.<fi party was 
an integral part of the Communist International at Moscow 
and was subject to its orders. Di.sohedience of suc h orders or 
deviation from the party line mean^ expulsion of the offend- 
ing member. Miss Bentley also told that through more than 
thirty contac ts she had been able to secure highly seciet offi- 
cial information. Site had passc'd it c^n, first to Jacob Golos, a 
high-ranking Soviet agent, and after Gc^los’ dcatli to Anitol 
Gromov, the first secretary of (he Russian Pimbassy. 

In describing some of her own espionage work .she revealed 
that among her contacts was a man frcim Knickerbocker V'il- 
lage who frecpicntly telephoned h r and identified himself as 
“Julius.” Once, she said, she had accompanLd Go’os to 
Knickerbocker Village when he had had to pick up a report 
from an agent there. Miss Bently said she did not know who 
the man was. 

In his t:ross-examination of Mis.' Bentley, I'.manucl Bloch 
concentrated more on her character than on liie tacts she 
revealed about Rosenberg. He led her to admit (and she did 
so readily) to her complete subjection to Communist dicta- 
tion, and her espionage from 1935 until her revionversion to 
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Americanism in 1945. Since then, she admitted, she had tes- 
tified frequently before grand juries and Congressional com- 
mittees, giving the names and detailing the activities of her 
erstwhile associates. She acknowledged that she had never 
been indicted for espionage, was traveling about the country 
to lecture for pay on her experiences and was preparing a 
book on Russian espionage from which she hoped to obtain 
additional revenue. To one of Bloch’s more brutal questions 
she replied that she had lived with Jacob Golos “outside mar- 
riage.” When the examiner asked .whether she had been 
Golos’ mistress she said she “did not feel called upon to char- 
acterize the relationship.” 

The Government’s case had opened with testimony against 
Sobell. It concluded, on March 21, with proof that Sobell 
had been extradited from Mexico: a government immigra- 
tion inspector produced the olTicial records of the deportation 
and arrest. 

As soon as the district attorney declared that the Govern- 
ment rested its case the defense lawyers made a series of mo- 
tions for the defendants— to dismiss the case, to strike out vital 
evidence and, those failing, to declare a mistrial because of 
prejudicial evidence and prejudicial occurrences permitted 
during the trial. All motions were promjjtly overruled by the 
Court and the defense was ordered to proceed. 

Julius Rosenberg took the stand in his own defense. Un- 
der the direct examination of his lawyer, Emanuel Bloch, he 
summarized the important stages of his life— his schooling, his 
marriage to Ethel Greenglass and his appointment in 1910 
to a civil-service position as a junior engineer in the Signal 
Corps of the United States Army. Then Mr. Bloch directed 
his questions to the present charge: 


Mr. Bloch: Did you ever have any conversation with Rutli 
Greenglass about November 1944 with respect to getting in- 
formation from David Greenglass at the place where he was 
working? 

Mr. Rosenberg: I did not. 
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Q. Did you know in the middle of 1944 where David 
Greenglass was stationed? 

A. I did not. 

Q. Did you know in the middle of 1944 that there was 
such a project known as the Los Alamcjs project? 

A. I dici not. 

Q. Did you ever give Ruth Greenglass $150, or any other 
sum for her to go out to visit her husband at Los Alamos for 
die purpose of trying to enlist him in esjjionage work? 

A. I did ncjt. 

Q. I .show you Government s Exhibit 2 [the sketch and 
cross section of the bomb] and ask you wlietlier or not David 
(;recnglass ever delivered to you a sketc h similar to the sketch 
vou hold in your hand in January 1945? 

A. He did not deliver such a sketch. I never saw this 
sketch before. 

Q. Did you knenv that he was working at the Los /larr'-os 
project? 

A. No, I did not. 

Q. Did you associate work David Greenglas.s'was working 
cjn in New Mexico with any project developing the atom 
bomb? 

A. I did not. 

Q. Did you at any time during David Greenglass’ fnrloi.gh 
in New York in January 19.J5 describe to him an atom bomb? 

A. I did not. 

Q. Could you describe an atom bomb today, or how an 
atom bomb works, or the component parts of an amm bomb 
and the functions of ea^ '’, p.'irt? 

A. Well, I heard in court a de.scription of an atom bomb 
and outside of that I have never heard a description like that 
before, and I would say that I caiinot rc|)eat that ckcscriplion. 

Q. Did you ever take courses in nuclear physic.s? 

A. I did not. 

Q. Or in advanced physics? 

A. I did not. 

Following the trial record of *^' 0 testimony of Ruth and 
David Greenglass practically line by line, Mr. Bloch asked 
Rosenberg whether he had ever made any of the statements 
they had attributed to him. To every such c]uestion the de- 
fendant gave the same answer: “I did not.” He denied that 
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he had stolen a proximity fuse from a radio company he 
worked for and that he had told Greenglass he had done so. 
He disclaimed all knowledge of the Jello box top and the al- 
leged conversations concerning it. He said he had never intro- 
duced Greenglass to a Mrs. Sidorovich. He denied knowing 
Elizabeth Bentley and ever conversing with her on the tele- 
phone. He had not, he said, tried to induce the Grecnglasses 
to leave the country nor had he provided money for the trip. 
He denied, finally, that he and his wife had ever contemplated 
or planned a Might from the United States. 

Throughout his direct examination Rosenberg was self- 
assured; he gave his answers quickly and positively. Under 
District Attorney Saypol’s cro.ss-examination his confidence 
began to waver. Saypol forced him to admit that he had been 
discharged from his civil-service job because he was susjiected 
of being a Communist. 

“Were you a member of the Communist party?” the district 
attorney asked bluntly. 

After a pause Rosenberg replied, “I refuse to answer on the 
ground that it might tend to incriminate me.” 

Saypol pursued the point. “Did you, in February of 1944, 
transfer from Club iG B of the industrial division of the 
Communist party to the Eastern Club in the First Assembly 
District of New York with transfer number 12179?” 

Again Rosenberg took refuge in “I refuse to answer on the 
ground that it might tend to incriminate me.” 

Impatient with these noncommittal answers, Mr. Say[X)l 
produced a letter from Rosenberg to the commanding gen- 
eral of the Signal Corps. The attorney read aloud: “1 am not 
now and never have been a member of the Communist party.” 
Then he demanded, “Was that statement true then and is it 
true now?” 

But he drew the same answer— “I refuse to answer on the 
ground that it might tend to incriminate me.” 

There were many more questions about Rosenberg’s al- 
leged affiliations with the Communist party. The defendant 
refused to answer all and finally, in an effort to end this line 
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of questioning, declared rather testily tliat he would refuse to 
answer all such questions. The Court sustained the witness’ 
objection to incriminating questions and ruled that he was 
not required to answer them. 

Rosenberg strongly protested his loyalty to the United 
States: 


I heartily approve our system of justice as performed in 
this country, Anglo-Saxon jurisprudence. I am in favor, 
heartily in favor, of our Constitution and Bill of Rights. I 
owe allegiance to my country at all times. I will fight for 
this country if it were engaged in a war with any other coun- 
ity. I lelt in 191.5 that the Soviet Ciovernment had improved 
the lot of the underdog there, has made a loi of prog'e.ss in 
eliminating illiteracy, lias done a lot of rceonstruetion work 
and built up a lot of resounes. 1 felt and .still feel that they 
contributed a m.ajor share in destroying the Hitler beast who 
killed six million of my coreligionists, and I fec.l emotional 
about that thing. 


Judge Kaufman interposed, “Did you approve the com- 
munist system of Russia over the capitalistic system of this 
couniry?” 

Rosenberg answered evasively with “I am not an expert on 
those things. Your Honor, and I did not make any .such 
Statement.’’ 

The judge then w’anted to know, “Did you ever belong to 
any group that discussed the syst< 1 of Russia?’’ 

Once again Rosenberg ducked the que.'tion- “Well, Your 
Honor, I feel at this time that 1 refuse to answer a que.stion 
that might tend to incriminate me. ’’ 

With that Julius Rosenberg completed his testimony and 
his defense. 

Ethel Rosenberg followed the p.iiern .set by her husband. 
She protested she was a loyal citizen of the United States and 
had never engaged in espionage. I' irmly .she declared that 
everything her brother and his wile had testified to was false. 
When cross-examined about her alTiliations with the Commu- 
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nist party, she consistently answered, “I refuse to answer on 
the ground it might tend to incriminate me.” 

And that was the testimony and defense of Ethel Rosen- 
berg. 

The third defendant, Morton Sobell, did not take the 
stand. 

The Government’s rebuttal pertained mostly to subsidiary 
details and was brief. A New York commercial photographer 
testified that sometime during mid-June of 1950 the Rosen- 
bergs and their two children had three sets of passport jiic- 
tures taken at his studio. Mr. Rosenberg, the witness said, 
had explained that they were going to France to look at some 
property Mrs. Rosenberg owned there. An employee in the 
office of Mr. O. John Rogge, Grccnglass’ attorney, said that 
on June 1950, one of Mr. Greenglass’ relatives came to 
the office with $3,900 in a paper bag and retained Mr, Rogge 
for Greenglass. 

Emanuel Bloch’s argument in defense of the Rosenbergs 
was directed from various angles to a single target: the unre- 
liability of the Greenglasscs as witnesses. Repeatedly he 
pointed out that the only evidence against Ethel and Julius 
Rosenberg came from the Cirecnglasscs, themselves confessed 
spies. They had, he insisted, ‘‘.sold the juosecution a bill of 
goods in an effort to obtain leniency for themselves.” 

Bloch asked the jurors: 


Don’t you think that the Greenglasscs put it over on the 
Government when Ruth Greenglass was not even indicted? 
She walked out and put Greenglass’ sister in. David (ireen- 
glass was willing to bury his sister and her husband to .save 
his life. Not only are the Cireengla.s.ses self-confessed spies, 
but they are mercenary spies. They’d do anything for money 
and they are trying to murder people for money. Any man 
who will testify against his own flesh and blood, his own sister, 
is repulsive, revolting, and is violating any code of civilization 
that ever existed. He is lower than the lowest animal I have 


ever seen. 
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Mr. Bloch persistently avoided mention of the Jello box 
top; he did not try to explain how Harry Gold got tlie half 
which matched a piece Greenglass swore Rosenberg had given 
him. Mr. Bloch is not to be criticized. What could any advo- 
cate have done wit’’ that damning bit of adverse testimony 
except contend that all who spoke of it had lied? 

The defense was closed by Mr. Kuniz. who made the only 
possible argument in favor of Sobell. After all, Sobell had 
fled to Mexico— that could not be disputed. Evidence showed 
he had belonged to the Communist party. But no evidciK c 
connected him with Fuchs. Gold, the Greenglasses and the 
Posenbergs. Only Max Elitcher had implicated Sobell in a 
spy [dot. So Kuntz argued that Elitcher, who by his own testi- 
mony had convicted himself of espionage was trying to buy 
immunity from th»_ government by testifying against Sobeh. 
Elitcher was, said Kuntz, utterly unworthy of eredenc e. 

District Attorney Saypol’s summation was V'lgoifuis, his 
pointing up of the evidence challenging and bis analysis of 
its implications sinister. lie maintained that the evidence 
against Sobell and the Ro.senbergs came not only from Cireen- 
glass and his wile, but also from (iold atid other Government 
witnesses; and, he added, all this testimony was cciroborated 
by written evidence. The prosecutor also lehcarscd in detail 
the workings of the Russian underground as they had been 
tevealed by the succcssiv tes’imony of C’.old, Elitchei and the 
Cireenglasses. I'hc conspiracy had been pioved, Saypol de- 
clared, and the ringleaders had l^ '-n caught. 

To meet the attack which had been made upon the chat- 
acter of the Government’s star witnesses Saypol .said, “ I he 
Greenglasses have told the truth. They have tried to make 
amends lor the hurt which has been deme to our nation and 
to the world. ” 

In defen.se of Gold the prosecu' said, “Harry Gold has 
been sentenced to thirty years, the maximum term ol im- 
pri.sonment. He can gain nothing by testifying as he did in 
this courtroom except the inward relief of having told the 
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truth. Harry Gold forged the link that points indisputably to 
the guilt of the Roscnbergs, and he was not even asked one 
question on cross-examination.” 

The unreliable testimony came, maintained Saypol, from 
the Rosenbergs. They had denied planning to leave the 
United States, but a disinterested pliotographer had sworn on 
the stand that they had had passport photographs taken and 
had spoken of a trip to France. “The Rosenbergs.” concluded 
Saypol, “have magnified their treachery by lying here.” 

Saypol described once again the use of the Jello box top 
and asserted that this piece of tangible evidence established 
the connection among Rosenberg, (iold, Cireenglass and 
Yakovlev. That Rosenberg gave Greenglass the piece that 
matched Gold’s was, declared the prosecutor, “convincing 
proof.” 

To stress Ethel Rosenberg’s complicity Saypol recounted 
how she had typed the ten-page report on the atomic bomb. 
“Just .so,” he charged, “had .she on countless other occasions 
sat down at that typewriter and struck blow after blow at her 
own country in behalf of the Soviet Union.” 

Furthermore, the attorney contended, the Ro.senbergs were 
linked with Sobell in their espionage activities: 

They were classmates together at City College in 1938. . . . 
Sobell and the Ro.senbergs were joined by the common bond 
of communism and devotion to the Soviet Union. Sobell and 
his family flew to Mexico in the same month that Greenglass 
was })aid by the Ru.ssians through Rosenberg to flee to Mex- 
ico. His conduct fits the ])attern of inembenship in this con- 
spiracy and flight from an American jury when the day of 
reckoning had come.” 

Saypol ’s conclusion was delivered in ominous tones: 

The crime charged here is one of the most serious that can 
be committed against the United States. No defendants ever 
stood before the bar of American justice less deserving of 
sympathy than tliese three. I am confident you will render 



THE ROSENBERG CASE 


281 

the only verdict possible-guilty as charged as to each of 
these three defendants. 

On March 28, at 3:30 p.m.. Judge Kaufman began hi' care- 
fully prepared charge to the jury. It ineasiireil up to the 
finest tradition of tl,e Federal courts. He eniphasi/ed the pre- 
sumption of innocence; he explained that the Go' crmiient 
was obliged to overcome that presumption by ])rovino the 
crime beyond a reasonable doubt; he soberly and accurately 
defined reasonable doubt and cirt iirnstaiitial (videmf. 

With strict impartiality Judge Kaufman analy/ed the in- 
dictment and translated it into lay’uen s teims. "1 he tonspii- 
acy with which the defendants were chai gcd was criminal be- 
cause: (1) The information transmitted was .secret; d’he 
information conc<>nied our national defens.>; (3) Tiu it.F.ir- 
mation was transmitted to a foreign nation, the Soviet Union, 
t)r its agents; (4) The information was given-to Russia so 
that she might icse it to her own advantage. 

At this point the judge .stated clearly the various facets of 
the law against conspiracy and of the tests to ])e aj)j.lied in 
evaluating the testimony of confessed accomplices. Such testi- 
mony, he .said, must be carefully weighed and acted on with 
caution. But under Federal law it might be the basis of a 
conviction if it convinced the jury of the guilt of the 
defendants. 

The Court al.so explained that the flight c)f a defendant 
after a charge made or about to be made against him did not 
create a presumption of guilt; it was, however, legitimate 
ground for an inference of a guilty mind and a proper cir- 
cumstance for the jury to consider. 

The jury was charged in unecpiixocal Language that Sobell 
could not be convicted unless it believed die testimony w'hich 
Elitcher had given against hin- “I charge you, said the 
Court, “that if you do not believe the te.stimony of Max 
Elitcher as it pertains to Sobell, then you must acquit the 
defendant, Sobell.” 

The jury was also instructed that the fact ihat Sobell did 
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not take the stand was not to be considered as evidence 
against him or against any of the other defendants, or as the 
basis of any presumption against him or them. 

Judge Kaufman’s charge concluded with this stern in- 
junction; 

If you find that the law has not been violated you should 
not hesitate for any reason to render a verdict of not guilty; 
but, on the other iiand, if you find that the law has been vio- 
lated, as charged, you should not hesitate because of sympathy 
or any other reason to render a verdict of guilty. 

The instructions to the jury lasted nearly an hour and a 
half. It was 4:53 in the afternoon when the jury retired. On 
the following morning at 1 1:00 a.m. it returned to the court- 
room and pronounced all three defendants guilty as charged. 

Eight days later, on April 5, the defendants were brought 
before the bar of the court for sentence. In the crowded but 
tensely silent courtroom they listened to Judge Kaufman’s 
solemn pronouncement; 

It is ironic, that the very country which these defendants 
betrayed and sought to destroy placed every safeguard around 
them for obtaining a fair and impartial trial, a trial which 
consumed three weeks in this court. . . . This type of trial 
would not have heen afforded to them in Russia. (Certainly, 
to a Russian national accused of a conspiracy to destroy Rus- 
sia not one day would have been consumed in a trial. Yet 
[the defendants] made a choice of devoting themselves to the 
Russian ideology of denial of (lod, denial of the .sanctity of 
the individual, and aggre.ssion against free men everywhere 
instead of serving the cause of liberty and freedom. 

Speaking directly to the defendants the judge said; 

Your crime is worse than murder. Plain, deliberate, con- 
templated murder is dw’arfcd in magnitude by comparison 
with the crime you have committed. In committing the crime 
of murder the criminal kills only his victim. ’I’lie immediate 
family is brought to grief, and when justice is meted out the 
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t.haptcr is dosed. Rut in your case I l»clievc sour rondu"! iii 
putting into the hands of the Russians the A-hondj yoais be- 
fore our best scientists prediticd Russia uould perica tlic 
bomb has already caused the (onnnunist aggression in Korea, 
with resulting casualties e?aecdiiig “, 0.000 Aiiuiicms. and 
who knows but thni millions more of iniioi ent people inav 
pay the pi ice of your treason? 


Once again Judge Kaufman defined the ( riininal acts of the 
defendants for all jirescnt: 


The evidence indicates quite dearly that Julius Rosenberg 
was the prime mover in this conspiracy. However, let no 
mistake be made about the role which his wile, Kthei Ro.sen- 
berg, played in tlrs conspiracy. Instead of deterring hii,; fi -m 
pursuing his ignoble cause, she encoiiragcti and a.s.isted the 
(au.se. She was a mature woman— almost tine.;' years older 
than her husband and almost .seva^n soars old' r than lui 
younger brother | David |. She was a full-lledged partner in 
this crime. . . . Julius and Ethel Ro.senberg jjiaced their devo- 
tion to their cau.se above their ov.'n peisonal .safety and were 
conscious that they w'ere sacrilu ing their own ( hildren should 
their misdeeds be detected— all of which did not deter them 
fiom their course. . . . 


Finally the sentence was pronounced. Judge Kaufman 
spoke with feeling; 


What I am about to do is not easy for me. 1 have deliber- 
ated for hours— days and nights. I have carefully weighed the 
eviclem e. ... 1 am cotninced beyontl any doidit ol your 
guilt. I have .searched the records— I have .searched my con- 
scieiue— to lind .some rea.son for meny, !<n' it is only hujiian 
to be merciful and it is natura. » • try to spare lives. I am 
convinced, however, that 1 would violate the soletiin and 
.sacred trust that the people ol this land have placed in my 
hands were 1 to show leniency to the delendant R()sen- 
bergs. . . . The sentence of the court upon Julius and Ethel 
Rosenberg is that for their crime they are sentenced to death. 
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The sentence will be executed according to law in the week 
beginning on Monday, May 2 1 . 

To Sobell the Court said: 

While I have not the slightest sympathy for you or any of 
your associates, I must, as a judge, be objective in the exam- 
ination of the evidence in this case. I do not for a moment 
doubt that you were engaged in espionage activities. How- 
ever, the evidence in this case did not point to any activity 
on your part in connection with the atirn bomb project. I 
cannot be moved by hysteria or motivated by a desire to do 
the popular thing. I must do justice according to the evi- 
dence in this case. There is no doubt about your guilt but 
I must recognize the lesser degree of your implication in this 
offense. I, therefore, sentence you to the maximum prison 
term provided by statute, to wit, thirty years. 

The following day David Greenglass stood at the bar of the 
court to receive .sentence on his plea of guilty. Judge Kauf- 
man said he was moved to leniency by Grecngla.ss’ jirompt 
confession and by the aid he had given to the (iovernment in 
prosecuting the “higher-ups.” Greenglass’ punishment was 
fixed at fifteen years’ imprisonment.’^ 

On the same day the Rosenbergs and Sobell filed notice of 
appeal. 

On April 1 1 Mrs. Rosenberg was taken to Sing Sing and 
placed in a cell in the women’s section of the death house. 
Julius Rosenberg remained in New York City in the Federal 
House of Detention. May 26 was fixed as the date of their 
execution. 


Aftermath 

May 26, 1951, passed. There w'as no execution. There 
were so many undetermined motions and pending appeals 
that a succession of court orders extended the date, ultimately 

14 Greenglass began serving his senlcnce in the penitentiary at Lewisburg, 
rcnnsylvania, on July 6. 
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until the week of June 15, 1953. The interim was hlled with 
unremitting efforts by many people to alter the fate of the 
Roscnbcrgs. 

On April 19, i 95 '> defense counsel petitioned the ^^lourt 
to have Mrs. Rosenberg removed fiom the Sing Sing death 
house. It was argued that such confinement was unnecessarilv 
cruel and that to make the jtrisonei “break down” and ’ talk” 
the authorities were jeopardizing her health. When tiic ptai- 
tion was heard by District Judge Henry W. (.oddanl on 
May 2, doctors called by the Messrs. Bloch testified tliat I'.thel 
Rosenberg’s continued incaHeration in the deatn fiouse 
T«.ould impair her health seriously and might even drive her 
insane. Other doctors called by the ('.overnment gave exactly 
contrary opinions, and judge Goddard dismissed the petition. 

Meanwhile, Julius Rosenberg had been removed to the 
male section of the death house. 

On January 10, 1952, the Rosenberg and Sobcll counsel 
appeared before Justices Swan, Ghase and Frank of the iJnited 
States Court of A|>jieals to argue for a reversal of the judg- 
ment of conviction or for a modification of the sentence. They 
were opposed by Messrs. Lane, Kilsheimet and Cohn lor the 
Government. On January 25 the Court lianded down its dc'ci- 
sion. The justices unanimously decTet;d that they had no 
authoi ity, under the prec edent of previous case's, to consider 
modification of the setu.nccs pas.sed by the district court. 
Justicx's Swan and Chase uplield the conviction of Sobcll, 
but Justice Frank dissented. The vidence, said justice Frank, 
tended to show two .se[)arate couspirac ies anti the »ju<;sticm 
of Sobcll’s alleged complicity in the Ciold-Yakovlev-tircen- 
glass-Rosenberg conspiracy had not been adequately presented 
to the jury by the trial court’s instruct ions.'-’ for this reason 
he held Sobell was entitled to a new trial. 

The defendants, through their counsel, took immediate 
steps to obtain a further review by the Supreme Court of 
the United States. It w'as October 13, i 952 > before the Su- 


195 F. (ad) 583: rehearing denied .April 6, 1952. 
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preme Court handed down its decision. Then, by a division 
of eight to one (Mr. justice Black dissenting) the Court re 
fused to disturb tlie judgment of the Court of Appeals.’'* 

The debate now spread from tlie courts to tlie citizenry. 
Hard on the heels of the Supreme Court’s decision came the 
annountement that a National Committee to Secure justice 
for the Rosenbergs had been formed. Its headquarters were 
given as 1050 Sixth Avenue, Netv York (aty. Tiie names of 
many of the members were already faii.iliar to the public. 
They were persons who at various hearings before Ct)ngres- 
sional committees had asserted their constitutional jirivilege 
against self-incrimination when asked whether they w'ere or 
ever had been Communists. 

The agitation which followed the formation of this com- 
mittee recalled the engineered reaction which thirty years 
before had followed high court affirmance of the convictions 
of Sacco and Vanzetti. Pickets, working in shifts and carrying 
signs demanding commutation of the sentences of the Rosen- 
bergs, kept up a continuous parade in front of the White 
House. Petitions demanding executive clemency circulated 
in every large city of the United States. 

One of the most notable of these public demonstrations 
occurred early in the morning on December 21. A crowd 
of more than seven hundred men, women and children 
took a special train to the Sing Sing prison station at Ossin- 
ing, New York. 'I'hey had been recruited by a .so-called 
Civil Rights Congress— an organization listed by the Attor- 
ney General of the United States as subversive. Because 
their projected journey had been advertised in the commu- 
nist Daily Worker, the pri.son authorilics were ready to receive 
them. The pri.son guard had been reinforced by regular and 
sworn-in local police, and barricades had been erected at the 
prison entrance. The mob could not even approach the prison 
and late in the evening abandoned its siege to return to 
New York. 


16 544 u. S.838. 
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Agitation for the Rosenbergs was not confined to America. 
The French Communis* demonstrated. Communist China’s 
All China Federation jf Labor cabled President Truman 
from Peiping to jjrotest the execution of the death .sentences. 
Twenty rabbis and religious leaders in Jerusalem joined in a 
plea to the President for lenienf:y-the burden of their argu- 
ment was that “the death sentence for a jroliiical crime in 
time of jjeace was without precedent. ” Fast Rcrlin’s radio 
blared that the death .sentence for the Rosenbergs was “more 
hyj)ocritical than that against Sacco and Vanzetti.’’ 

But if many people objected to the Supreme Court’s re- 
fusal to review the case, not all reac tion w*as negative. The 
responsible American Civil Liberities Unkm announced that 
it had carefully examined the trial reccjrd and had found no 
evidence that political or religious considerations had influ- 
enced the convictions. The organization also declared that 
the .sentences of death were not disproportionate 'to the enor- 
mity of the crime. 

While the public debated the case, counsel for the Rosen- 
bergs and Sobcll were petitioning the Supreme Court for a 
rehearing. One Royal W. France, a New York lawyer pur- 
porting to represent the National Committee to Secure Jus- 
tice for the Rosenbergs, asked to be allowed to intervene and 
file a brief as arnirus curiae (a friend of the court). The Law- 
yers Guild and a Dr. W E. Dubois filed similar petitions. 
Accompanying these various pleas for rehearing was a jieti- 
tion protesting the death scnten< es which was said to bear 
the signatures of 50,000 persons. 

The combined effoiis were unavailing. On November 17 
the Supreme Court denied the petitions.” 

It was then announced that Sobell was to be taken to Alca- 
traz to commence his thirty-year sentence. New lawyers for 
Sobell asked Judge Kaufman not to consign their client to 
the dreaded “Rock”— a prison made notorious by Al Capone 
and other convicted gangsters and desperadoes who served 


1T544U.S.889. 
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time there. Judge Kaufman ruled that the disposition of So- 
bell was in the hands of the Attorney General; he declined to 
interfere. 

The next action of the defense counsel was a motion in 
the federal district court to set aside the judgment of convic- 
tion.*’* The principal ground urged was that the govern- 
ment’s investigating and prosecuting agencies had, before and 
during the trial, released publicity which had prejudiced the 
defendants in the popular mind. It had been impossible, said 
defense counsel, for the Rosenbergs and Sobell to obtain the 
impartial jury guaranteed by the Constitution to every citizen 
accused of a crime. It was also contended, as it had been on 
previous appeals, that the defendants had been convicted 
solely on the testimony of confessed accomplices, who were 
shown by the record and were known by the Government 
prosecutors to be perjurers. 

Because this proceeding was essentially a review of his own 
judgment against the Rosenbergs, Judge Kaufman asked that 
another judge be named to hear it. Accordingly the Honor- 
able Sylvester J. Ryan, one of the other district judges, was 
assigned to act upon the motion. 

On December lo Judge Ryan ruletl that the motion was 
without legal merit. Once again the Rosenbergs and Sobell 
through their counsel perfected an immediate appeal. The 
case was advanced and the parties given an early hearing. On 
the last day of December the Court of Appeals unanimously 
affirmed Judge Ryan’s decision.*” 

The Blochs’ repertory was not yet exhausted. On Christ- 
mas Day they announced that they would apply to Judge 
Kaufman for a modification of sentence.”” 

The petition was filed on December 29. The essence of it 

IS This proceeding was pursuant to Federal law— Title 28, United States 
Code, Sec. 2255. 

ly 200 F. (2d) fi66. 

20 Ttiis was pursuant to Rule 35 of the Federal Rules of Criminal Procedure, 
which provides that at any time within sixty days after a conviction has been 
alfirrned on appeal, the district court may entertain a petition to reduce 
sentence. 
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was that the sentence, on a comparative basis, was excessive— 
May, Fuchs, Gold, Tokyo Rose and Axis Sally had all received 
prison terms rather than death. Furthermore, the petition 
read, the joint Congressional Conimitlee on Atomic Espi- 
onage had not, in its recent report, listed the Rosenbergs 
with others as “prime movers” in the atomic spy ring: “the 
trial court’s statement . . . that [the Rosenbergs] were respon- 
sible for the Korean war was far-fetched”; the Government’s 
witnesses, David and Ruth (Jreenglass and Harry Gold, were 
perjurers. The petition even contended that no real crime 
had been committed— the information which the Government 
claimed had been given to Russia was not secret, but public. 
And Russia, when she supposedly rcceiveil the information 
from the Rosenbergs, was an ally of the United States, not an 
enemy— licncc no harm w'as done or intended to be done to 
the United States security. 

This petition placed a heavy emphasis on a number of let- 
ters from private citizens in the United States. Gieat Britain, 
Australia, Mexico and Japan, which accompanied the petition 
and urged clemency. Among these was a letter from Dr. Har- 
old C. Urey— fatuous nuclear .scientist, Nobel jtrize winner 
and head of the Institute of Nuclear Fission at the University 
of Chicago. Dr. Urey wrote that he had read the transcript 
of the evidence and found the testimony of the Rosenbergs 
more believable than that of the Grcenglasses. I he burden 
of practically all of the letters was that the Ro.senbergs had 
been convicted on the testimony of ‘ informers” and the pun- 
ishment meted out to them was dis|m)portionate to that given 
to confessed atom spies. 

judge Kaufman immediately undertook the hearing of the 
petition and listened attentively to exhaustive arguments on 
both sides. On January 2, he read his carefully written 

decision. In it he considered all of tlu* arguments that had 
been urged in the Rosenbergs' behalf. In concluding he 
pointed out that the Rosenbergs had been sentenced one year 
and nine months before and had carried their appeals through 
all of the appropriate appellate courts— no recourse, he said. 
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had been denied them and no court had been able to find any 
reversible error or any legal justification for setting the ver- 
dict aside. He then reiterated his own opinion. 

This Court has no doubt but that if the Rosenbergs were 
ever to attain their freedom they would continue in their 
same deep-seated devotion and allegiance to Soviet Russia, a 
devotion which has caused them to choose martyrdom and to 
keep their lips sealed. ... I have meditated and reflected long 
and difficult hours over the .sentence in the ca.se. I have studied 
and restudied the record and I have :,een nothing, nor has 
anything been pre.sented to me to cause me to change the sen- 
tence originally imposed. I still feel that their crime was 
worse than murder. Nor have I seen any evidence that the 
defendants have experienced any remorse or repentance. . . . 
The application is denied. 

The reaction to Judge Kaufman’s decision was mixed. 
Some of the ever-present pickets in front of the White IIou.se 
became boisterous and were arrested and charged with dis- 
orderly conduct. The National Committee to Secure Justice 
for the Rosenbergs held nightly mass meetings in cities 
throughout the East. The organization of a similar commit- 
tee in Canada was announced. French Communists issued a 
statement from Paris deploring the decision and calling the 
Rosenbergs “American patriots.’’ 

There was also appro\al. French conservative new.spa])er.s 
deplored the activities of the Communists and said they were 
not representative cjf the feelings of the Republic. The Com- 
mander of the Jewish War Veterans complimented Judge 
Kaufman on his “courageous decision.’’ The Committee for 
Cultural Freedom issued a statement opposing clemency “un- 
le.ss the Rosenbergs acknowledged their guilt and told us all 
they knew.” 

Immediately after Judge Kaufman’s decision, the Messrs. 
Bloch announced they would pre.sent their apjieal for clem- 
ency to the President of the United States. Judge Kaufman 
granted a stay of execution to allow time for the appeal. 

On January 8 Sobell filed a plea with District Judge Kauf- 
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man for a reduction in his sentencee. It was promptly heard 
and denied. 

The Rosenbergs’ plea for executive clemency was pre- 
sented to President Truman on January 11. As if in answer 
to the rcjjeated suggestions or intimations that they might 
secure clemency “if they talked” Ethel Rosenberg’s petition 
contained the following: 

We arc conscious that were we to accept this verdict, ex- 
press guilt, penitence or remorse, we might more readily ob- 
tain a modifici'ition of our sentences. But this course is not 
ojien to us. We are innocent, as we have proclaimed and 
iiiaintained from the time of our arrest, i his is the whole 
truth. To forsake this truth is to pay too high a price even for 
the priceless gift of life- for life thus puichased we could not 
live out with dignity and .self-respect. 

A flood of letters and petitions |)oured into thh President’s 
office. Most of the.se urgcfl the President to commute the 
sentences. Albert Einstein, world-famous scientist, wrote that 
he took his stand with Dr. Urey and thought the .sentences 
should be modified. group of ,"{,000 lawyers joined in a peti- 
tion which declared that “the death penally would not con- 
form to the great pattern of Anglo -Saxon jurisprudence.” 
Eiftcen hundred clergymen signed a petition which deplored 
the vengeance of the la\' and asked for “a justice tempered 
with mercy” for the convicted spies. 

There w-as reason to believe that much of this appaient 
inteiest in clemency for the Rosenbergs was inspired by or- 
ganized solicitation. 1 he bar, tlie clergy and the public gen- 
erally had been thoroughly “circularized.” One of the mem- 
bers of the district court jury which had convicted the Rosen- 
bergs reported that he had been .solieiteil to sign a petition 
urging clemene y and had rcfu.sed. 1 uvestigation revealed that 
eacfi of the other jurors had been approached and with a 
similar result. 

President Truman failed to act on the petition during the 
ten remaining days of his term and the obligation of decision 
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was cast upon his successor. On February 1 1 President Eisen- 
hower issued a short and blunt statement denying the plea: 

I have given earnest consideration to the records in the case 
of Julius and Ethel Rosenberg and to the appeals for clem- 
ency made in their behalf. These two individuals have been 
tried and convicted of a most serious crime against the people 
of the United States. They have been found guilty of con- 
spiring with intent and reason to believe that it would be to 
the advantage of a foreign power, to deliver to the agent of 
that foreign j)ower certain liighly secret atomic information 
relating to the national defense of the United States. 

The nature ol the crime for which they have been found 
guilty and sentenced far exceeds that of the taking of the life 
of another citizen; it involves the deliberate betrayal of the 
entire nation and could very well result in the death of many, 
many thousands of innocent citizens. By their act these two 
individuals have in fact betrayed the cause of freedom for 
which free men arc fighting ami dying at this very hour. 

We are a nation under law and our affairs are governed by 
the just exercise of the.se laws. The courts have pnnided e\- 
ery opportunity for the submission of evidence Ix'aring on 
this case. In the time-honored tradition of American justice, 
a freely selected jury of their fellow citizens considered the 
evidence in this case and rendered its judgment. All rights 
of appeal were exercised and the conviction of the trial court 
was upheld after four judicial reviews, including that of the 
highe.st court of the laiid. 

1 have made a careftd examination into this case and am 
.satisfied that the two individuals have been accorded their 
full measure of justice. 

There has been neither evidenc e, nor have there been miti- 
gating circumstances which would justify altering this deci- 
sion, and I am determined that it is my duty, in the interest 
of the people of the United Slates, not to set aside the verdict 
of their representatives. 

Despite the President’s uneqttivocal pronouncement con- 
troversy and agitation over the impending execution of the 
Rosenbergs continued. Newspapers throughout America al- 
most uniformly approved the President's action. From over- 
seas came some angry criticism. "Fhe East German radio 
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broadcast tirades against “the Wall Street hangmen.” The 
Paris Communists kept up an almost continuous clamor. At 
one of their protest meetings, attended by more than 12,000 
persons, the agitators disjjlayed a twenty-foot picture of the 
Rosenbergs and their hapless children. Red orators de- 
nounced “the American warmongers” as “murderers.” 

The attorneys for the Rosenbergs had previously announced 
their intention to petition the Supreme (knirt of the United 
States to review the decision of the Court of Appeals which 
had affirmed Judge Ryan’s denial of their motion to set aside 
the judgment of conviction. As soon as the President had 
denied their plea for a commutation of the sentences they an- 
mmneed their intention of prosecuting this aj)peal. 

On May 25 the Supreme Court of the United States denied 
the petition by a vote of seven to two ( justices Blaci. ajid 
Douglas dissenting).^^ On the following day it denied a peti- 
tion for a reconsideration. 

On May 29 District Judge Kaufman, on motion of the 
United States Attorney, reset the date of the Rosenbergs’ exe- 
cution for the week of June 15. 

And then ensued a series of frantic maneuvers to save the 
Rosenbergs from the chair. 

On June 1 defense counsel Emanuel Blof:h applied to Dis- 
trict Judge Kaufman for a reduction of the .sentence ol the 
Rosenbeigs to twenty years’ impri-sonment. The motion was 
based on the fact that the maximum punishment permitted 
under the Espionage Act was twenty years’ imprisonment 
urih'.ss the violation occurred in time of tear. If reasonably 
interpreted, claimed Blot h. this could only mean a war with 
the foreign country to which the information affecting the 
national defense had been communicated. 

The point had previously been made .'wfore Judge Kauf- 
man, and was promptly overrule!. A similar motion was 
made in the Court of Appeals and denied oti June 5. 

I'he next move was an application for a new trial in the 


21 354 i;. s. 965. 
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district court on the ground of "newly discovered evidence." 
After hearing the arguments of counsel Judge Kaufman ruled 
that the allegations concerning the newly discovered evidence 
were “too flimsy” to merit serious consideration. 

Bloch’s third arrow was aimed at the public. On June 3 he 
gave a statement to (he press that Federal Prison Director 
James V. Bennett, acting for Attorney (ieneral Brownell, had 
approached the Rosenbergs with the projjosilion that (lieir 
sentences would be commuted to life imjjrisonment provided 
they made full confessions and exposed th™ still-hidden mem- 
bers of the spy ring. With this statement, he released the 
written reply of the Rosenbergs; 

By asking us to repudiate the truth of our innocence the 
Government admits its doubts concerning our guilt. We will 
not help to purify this foul record of a fraudulent and a bar- 
barous sentence. W'e solemnly declare now and forever more 
that wc will not be coerced even with the fear of death to 
bear false witness and to yield up to tyranny our rights as free 
.Americans. Our respect for tmth, conscience and human dig- 
nity is not for sale. If we are executed it will be the murder 
of innocent |)eo|)le and the shame will be upon the (iovern- 
ment of the Ihiited States. 

On June p the public was inlornied (hat an application 
had been made to the United States Supreme Court by Blot h 
and associate counsel — John I*’. Finncrty of New York and 
Prolessor Malcolm Sharpe of (he Unirersity t)f (’.hicago Law 
School— for a stay of execution. It was presented to As.sociate 
Justice Jackson on June 12. The justice heard the arguments 
of coun.sel for the defense and the opposing arguments ol 
(iovernment counsel and announced he would seek the advit e 
ol the full C’ourt. 

.At its regular session on the following Monday the Couit 
voted live to lour against granting the stay. It denied a re- 
newed motion to review the case by a xote of .seven to two.-- 
■An application for leave to file a petition for an original writ 

22 U. S. 989; rehearing cicnitTl. 3.^5 I . S. i()f)3. 
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of fiabeas corpus, which would have insured a review of the 
case, was denied by a vote of seven to one.--‘ 

As the time for the execution drew near agitation here and 
abroad tool on a new vigor. The number of pickets parading 
in front of the White House increased. It was estimated that 
on Sunday, June 14, there were between six and eiglit thou- 
sand peojjle jamming the streets. Rosenberg’s mother and his 
two children were fealtired participants. Many new placards 
were hoisted— some of them definitely scurrilous. 

Delegations of ministers— one of them led by Dr. Bernard 
Loomis, Dean of the University of (diicago S(hfK)l of Reli- 
gion— Avaited on the President to plead for clemency. Dr. Fdar- 
old C. Urey renewed his former retjuest and, according to 
Mr. Bloch’s statement, telegraphed the President that the 
case against the Rosenbergs “outrages logic and justice. 

Htuidreds of letters from all sections of the country and 
from all kinds of peojile poured in on the President. A few 
expressed ihe hope that the Chief Executive would let justice 
take its course, that making an example of the Rosenbergs 
would do more than anything else to protect America from 
spies and traitors. But most of the letters pleaded for clemency. 

Abroad there was hardly less feeling than here at home. 
From London the Transport and General W’orkers Ihiion— 
Great Britain's largest labor union— sent a petition lor clem- 
ency. As if to supplen; ut that action, several thou.sand 
shouting marchers paraded, eight abreast, outside the Amer- 
ican Embassy in London. In fa' off Melbourne, Australia, 
the American Embassy was beseigt.l by a screaming mob. Flie 
Archbishop of Paris, Maurice Cardinal Felton, apj^ealed to 
the President to spare the lives of the Rosenbergs “in the 
name of charity and peate.” The Uniied Stales Fanbassy in 
Paris revealed that during the first half of j une it had received 
over ;{,ooo lelters urging clemency 

There were Communist agitations for the Rosenbergs in 
F’ast Berlin. 


-3 346 11. S. 271 . 
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Poland, in an official communication to the American Min- 
ister in Warsaw, offered asylum to the Rosenbergs if the 
President pardoned them. The State Department at Wash- 
ington called this unprecedented action “officious intermed- 
dling” and “gross impertinence.” 

On T ue.sday, the sixteenth, simultaneous applications were 
made to District Judge Kaufman and Associate Supreme 
Court Justice Douglas for a stay of execution and a recon- 
sideration of the case on the ground that the district court 
had been without jurisdiction to impose ti:e death penalty in 
the ab.sence of a recommendation from the jury to that effect. 
These j)etitions were presented not by the Rosenbergs’ attor- 
neys of record, the Messrs. Bloch, but by Mr. Daniel Ci. Mar- 
shall of Los Angeles, California, and Mr. Fyke Farmer of 
Nashville, Tenne.ssce. These attorneys claimed they repre- 
.sented a citi/en of Los Angeles, one Irwin Edelman, who had 
interested himself in the case. Judge Kaufman said these new 
lawyers were “interlopers” and refused them a hearing. 

With Justice Douglas the volunteer counsel had more suc- 
ce.ss. He listened patiently while they elaborated a point which 
had not been raised before in any of the hearings. The crux 
of their argument was that the F,spionage Act, under which 
the Rosenbergs and Sobell ht.d been tried, had been passed 
in 1917— long before atomic bombs were dreamed of. For a 
violation of that statute committed in time of war, the Court, 
without a recommendation from the jury, had the riglit to im- 
pose a sentence of death or imprisonment for not more than 
thirty years. But, they said, in 1916 Congress had passed the 
Atomic Energy Act. Under that act, which they claimed su- 
perseded the 1917 F-spionage Act, the Court could not impose 
a death sentence except on the recommendation of a jury. 

justice Douglas was so much impressed that he ordered an 
indefinite stay of execution in order that the point could be 
fully argued and deliberated. His action came as a bomb 
shell. Although the newspapers predicted that the execution, 
if it ever occurred, would be postponed for at least two years, 
the Attorney General acted promptly. He requested Supreme 
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Court Chief Justice Vinson to summon all of the judges into 
extraordinary session, to be convened at twelve o’clock on 
June 18— the day set for the execution. For three hours Court 
listened to the opposed contention. Defense counsel argued 
their point. 1 he Government’s attorneys answered vigorously 
that the crimes for wnich the Rosenborgs had been tried and 
convicted had all occurred before the Atomic Energy Act had 
been passed, and the Atomic Energy Act not only did not 
repeal the Espionage Act, but expressly provided that the 
new act was not to exclude the application of provisions of 
other laws. This provision, they .said, could refer to nothing 
else than the Espionage Act of 1917. 

At i2:5}o i*.M. on June 19, court reconvened and Chief Jus- 
tice Vinson formally announced that the order for a stay of 
execution is.sucd by Justice Douglas had been revoked. Jus- 
tices Douglas and Black dissented, and Justice Frankfurter, 
while not formally dissenting, said he thought time should be 
given for more extended argument and consideration.^"* 

When the Sujjrcmc Court had re established the date ol 
execution, defen.se counsel made a second application to the 
President for clemency. Without hesitation the Chief Execu- 
tive denied the plea. His formal pronouncement added little 
to his rejection of the first appeal: 

No judge has ever exp essvd any doubt that [the Ro.sen- 
bergs] committed the most stnious act of espionage. ... I am 
not unmindful of the fact that this case has aroused grave 
concern both here and abroad in Die minds of serious jteople, 
aside from the consideiation of the law. In this connection, I 
can only say that by immeasurably increasing the chances of 
atomic war the Rosenbergs may have condemned to death 
tens of millions of innocent people all over the world. 

The President conceded that the xecution of tw'ti human 
beings was a grave matter. “But even greater," he said, “is the 
thought of the millions of dead whose death may be directly 
attributabfe to what these spies have done.’’ 


24 346 U. S. 271. 
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It had been announced that the execution would take place 
on Friday, June 19. Executions at Sing Sing usually take place 
at 11:00 P.M., but the hour for the execution of the Rosen- 
borgs was advanced to 8:00 p.m. to avoid carrying out the 
sentences on the Jewish Sabbath. 

The Rosenbergs met death calmly. Agents of the Depart- 
ment of Justice who stood by in hopeful antici[)ation of a last- 
minute breakdown and confession were disappointed, for the 
condemned man and wife protested their innocence to the 
end. If the atomic spy ring encircled others besides Alan 
Nunn May, Klaus Fuchs, Harry Gold, Anatoli Yakovlev, Da- 
vid Greenglass and the Rosenbergs, the revelation would 
have to come from other sources. 

Julius and Ethel Rosenberg were the fir.st Americans ever 
condemned to death for espionage in an American civil court. 
Mrs. Rosenberg was the first woman in the United States 
since Mrs. Surratt to suffer death by the decree of a Federal 
tribunal. 

In view of all the agitation for the Rosenbergs while they 
lived, the reaction to their death was, in the United States, 
rather mild. In Washington, New York, Boston and San 
Francisco there were street demonstrations, but they were of 
no great magnitude and soon tilher spent themselves or were 
brought under control. The nation’s newspapers approved 
the President’s denial of clemency almost unanimously. 

Abroad it was another story. In London thousands jammed 
tJte West End streets and called dot\n maledictions on the 
‘ bloodthirsty, witch-hunting Americans.” With a headline 
five inches high a Daily Worker e.xtra branded the execution 
Mi'rdf.r. 

In Paris thousands marched through the Chamjjs Elysees 
and the Place de la Concorde to the heavily guarded Ameri- 
can Embassy, shouting “American Murderers” and “Shame 
America!” The Paris press likened the Rosenberg case to 
that of Dreyfuss— but without “the triumph of justice” which 
saved the innocent French caj)tain. 

The current issue of Nexvsiveek maga/.ine reported it was 
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an open secret that the United States Embassy at Paris had 
twice advised the Stale Deijarment that the Rosenbergs’ death 
sentence should be coinninted to life imprisonment. The em- 
bassy Icaicd that ilie excH uiion would aid Communists in 
arousing an overwlndniing and general anti-American senti- 
ment throughout Frame. 

One of America’s lorcinost (oluinnists, while not advocai 
ing clemency lor lhc‘ Rosenbergs, predicted that if they wer<' 
excculed they would lie hailed and exploited by organi/(<l 
communism the world o\cr as martyrs of the barbarous Amer 
ican capitalistic system. The toliimnist al.so predicted that 
v'hile such misrepre.sentation might jiossibly deceive sfmx 
loreigncrs who were unlamiliar with our institutions, few, it 
any, loyal Americans would permit themcelves to be aintated 
by the fate ol the ‘ atom .spies.” While both forecasts .seem r«) 
have been proved acciuatc, the President’s observation in his 
denial of the second application for exetutivc clemency ap- 
pears equally true. “The case has aroused grave concern . . , 
in the minds of .serious people” quite aside from a considcia- 
tion of the trial itself. No one tan seriously tpiestion the 
fairness of the trial or of the legal jjrocesses which brought 
the case on eight .separate occasions to the bar of the higher 
court in the land. But there remain some disturbing ques- 
tions. Was the Espionage Act ol 1917 designed to punish 
e(|ually one who furni.sh. 1 .stcret military information to at) 
enemy in arms and one who lurnishcd such information to an 
ally? And granting that the act 1 ikes it a < rime to tran.smit 
such information to an ally in time ol war against a common 
enemy, does conviction for such an olTen.se justify a .sentence 
of death? Finally, should the death penalty be imposed m 
any ca.se where substantially all the incriminating evidence 
comes from confc.ssed accomplices? These are some of the 
cjuestions which have made and w 1! continue to make tlu 
Rosenberg case a cause celebre in American criminal annals. 



